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WELLBORN v. YOUNGER.—From Wilkes. 


1. A deposition shall not be rejected because it is certified simply that the 
witness was sworn to the truth of the deposition without stating that he 
was sworn to testify the truth, the whole truth, and nothing but the 
truth. 

2. A new trial will sometimes be granted on the ground of surprise in mat- 

ter of law. 


Action on the case in which the plainitff declared for a deceit in the 
exchange of horses, and was tried below before Badger, J. 

After the plaintiff had closed his case the defendant’s counsel offered 
to read in evidence the deposition of one Eli Miller. Due notice of the 
time and place of taking the deposition had been given; but the evidence 
was objected to, and rejected by the court on the ground that the witness 
not appearing to have been sworn to depose the truth, the whole truth, 
and nothing but the truth, but simply having been sworn to the truth of 
the facts stated in the deposition, and the plaintiff not having attended 
to cross-examine, it was mere affidavit ex parte. The defendant’s coun- 
sel then stated that he had seen and examined the deposition before the 
trial with a view of ascertaining whether it was regularly taken 
and could be read; that he had not discovered or had any idea (206) 
of such an objection, nor had he supposed that it would be either 
taken or allowed; that the deposition was considered by him as all- 
important in his defense, and expressed a hope that the court would 
grant him a new trial on the ground of surprise, unless the opposite 
counsel would consent to a mistrial. The opposite counsel refused to 
consent, and the judge declined expressing any opinion at that time 
whether a new trial would be awarded on the ground of surprise. 
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The defendant’s counsel then proceeded to examine several witnesses 
to make out his defense, and the case was argued to the jury and a verdict 
insisted on for the defendant on the evidence offered. The jury found 
for the plaintiff, and defendant moved for a new trial, first, because 
the court had improperly rejected the deposition, and, secondly, on the 
matter of surprise before mentioned. As to the first, the presiding 
judge retained the opinion expressed at the trial; and, as to the second, 
it was held that the defendant could not have a new trial, because, first, 
the deposition having been seen and examined, and the objection being 
apparent on its face, it was a surprise as to matter of law and not 
matter of fact; and, second, because he did not submit to a verdict on 
discovering that his deposition could not be read, but went on, examined 
witnesses, argued his case to the jury, and insisted on a verdict on the 
proof he had offered; and he ought not thus ‘to take two chances, but 
should be bound by the election he had made to try his case before the 
jury rather than depend on the ground of surprise. 

Judgment was rendered for plaintiff, and defendant appealed. 


Tayxor, C. J. The common form of administering an oath is so 
familiarly known to all persons in any degree conversant with 

(207) the trial of causes that it is a very reasonable presumption that 
magistrates who are in the daily practice of transacting such 
business are conusant of it; and when they certify, on a deposition 
taken under the authority of a commission, that a witness was sworn, 
a presumption arises prima facie that he was duly sworn according to 
the forms and ceremonies of law. In the act concerning oaths, passed 
for the very purpose of prescribing the mode of administering them, 
the Legislature has presumed that the practice and detailed form was 
known to every person competent to administer them, or, at least, has 
not thought it necessary to recite it in the act, but leaves it to be gathered 
from common law and common usage. 1 New Rev., ch. 269. The cer- 
tificate to this deposition states that the witness was sworn on the Holy 
Evangelist, but I should have thought it quite sufficient if it had simply 
stated that the witness was sworn, inasmuch as every witness is legally 
sworn who takes an oath according to the ceremonies of his peculiar 
religion, as a Jew on the Pentateuch, and a Gentoo and all others accord- 
ing to the belief in which they are educated. So the affirmation of a 
Quaker, and of the other sects enumerated in the act of 1777, are equally 
valid with an oath, however solemn. However the forms may differ, 
the substance and meaning are the same in all, viz., calling God to wit- 
ness what we say, and imprecating His vengeance if we assert a false- 
hood. When a person is prosecuted for perjury, committed in an answer 
of chancery, it is according to the regular practice, and rendered neces- 
sary by the course of business, to prove that the defendant took the oath, 
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by the production of the jurat, attested by the person before whom it 
was taken. Such proof is sufficient at least to put the party upon show- 
ing or raising a reasonable presumption that he was personated; other- 
wise it has been thought almost impossible to convict a person of a 
perjury so committed. 2 Bac., 1189. If the certificate were defective 
on principle, which I do not think it is, the generality of the 

usage of so making them, with very few exceptions of a more (208) 
formal statement, was enough to surprise a counsel who exam- 

ined a deposition with a view to ascertain whether it was regularly 
taken. My opinion consequently is that there ought to be a new trial 
on the ground of the rejection of legal evidence, and on the ground of 
surprise, which, although it might be in matter of law, is not therefore 
an insufficient reason, for in enumerating the reasons for a new trial 
Mr. Justice Blackstone states as one, “that either party may be puzzled 
by a legal doubt which a little recollection would have solved.” 3 BL, 
390. 


Hatt and Henperson, JJ., concurred in granting a new trial. 


Per Curram. New trial. 








CLARK v. BLOUNT anp WIGGINS’ Executrors.—From Washington. 


1. In an action of debt against an executor several pleas were pleaded, and 
among others a want of assets; and the plaintiff supported all of the 
other issues by proof, but called no one to prove that defendant had 
assets. Defendant made no objection for want of such proof, and the 
case went to the jury, who returned a verdict for the plaintiff on all the 
issues. Defendant moved for a new trial, because assets had not been 
shown, and the court offered him a new trial of that issue alone, which 
he declined. Held, that having refused the opportunity offered of redress 
in the only point on which he had a right to complain, he had no cause 
of appeal to this Court. 


2. Defendants were in court on the argument of the rule for a new trial, and 
though called on to support the ground taken (a want of assets) by 
affidavit, declined to do so. Held, that they were not entitled to a new 
trial. 


Action for debt on an obligation under seal, to which the defendant 
pleaded payment, set-off, fully administered, the acts of 1715 and 1789 
in favor of executors, debts of higher dignity, no assets ultra, 
and retainer. When the suit was called and the jury charged, the (209) 
defendant’s attorney mentioned to the court that he expected a 
witness to support the plea of the act of 1715, barring actions against 
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executors if not brought within seven years, but that as the witness had 
not been summoned he was not prepared with the proof. The plain- 
tiff’s counsel read the obligation and offered no other evidence. There 
was no argument on either side, and no charge from the judge. The 
jury took the case, without any objection on the. part of the defendant, 
retired, and returned a verdict for the plaintiff on all the issues made 
in the record. The defendant then moved for a rule to show cause why 
a new trial should not be granted because there was no evidence offered 
by the plaintiff that the executor had assets to satisfy the plaintiff’s 
debt. There was no affidavit by the executor to show a want of assets, 
though he was in court, and the want of such affidavit was objected by 
plaintiff's attorney. After argument the rule was made absolute, on 
condition that the defendant would waive the plea of the act of 1715, 
and rely on his other pleas. The defendant refused to accept a new 
trial on this condition, and there was judgment for the plaintiff and 
an appeal. 


Hogg for plaintiff. 


Haut, J. I do not think that the justice of this case requires that 

a new trial should be granted. If the defendant has no assets sub- 

ject to the plaintiff’s demand, it would be an easy thing for him to set 

it forth in an affidavit. As he will not do this, we may take it for gran- 

ted that, although the jury found for the plaintiff without evidence, 

they did not find against the truth of‘the case. The object of the de- 

fendant seems to be to defeat the plaintiff's claim, not upon the merits, 

but by the statute of limitation. Under these circumstances, 

(210) as the plaintiff has a verdict, I am not disposed to deprive him 
of it. I think the rule for a new trial should be discharged. 


Henperson, J. The defendant pleaded fully administered and 
some affirmative pleas. On his affirmative pleas he offered no evidence, 
and on them the jury found against him. Of this he cannot complain, 
for he offered no evidence to support the truth of them. But as to - 
his negative plea of fully administered, he had a right to complain, 
for the jury found against him also upon that plea without evidence, 
for the proof of assets is by law thrown upon the plaintiff. Anoma- 
lous as it may be, the bar must be negatived by the plaintiff, and need 
not be supported by the defendant; but the principle is right, for assets 
liable to the plaintiff’s recovery is the main pillar of the plaintiff's 
right of action. More properly, therefore, it forms part of his case, 
if principle alone were consulted. But the uniform practice, from the 
earliest times, is to omit to state it in the claim or declaration; arid the 
practice of only requiring that the defendant should intimate the want 
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of assets as sufficient for him, and then that the proof should be thrown 
on the plaintiff, reconciles the case to principle, in substance and ef- 
fect. The mode, therefore, is anomalous, to wit, that the disproof of 
a defendant’s plea should be thrown on the plaintiff. And it must have 
been on this ground that Lord Mansfield went when he, to his credit, 
overruled former decisions and declared that an executor was liable 
only to the extent of his assets, although he had fully administered and 
failed to disclose the true state of the assets. The plea was therefore 
false in part; and if considered strictly as a plea it was the same as 
if found false in toto, upon which grounds prior decisions held the ex- 
ecutor liable for the whole debt. But if it is considered that assets in 
the hands of the defendant is a part of the plaintiff’s case, then 
the defendant is liable so far only as the plaintiff charges him (211) 
with assets. The want of assets is not, therefore, strictly speaking 
a plea interposed by the defendant, but rather as a negation of the 
plaintiff’s demand; it is a mere intimation, or more properly a protest- 
ation, of the want of assets; which, without such intimation or protest- 
ation, would be presumed against him. Of the finding of the jury on 
this issue, therefore, I say that he had a right to complain. And the 
court very properly, in that state of the business, offered him a new 
trial on that issue. This he declined to accept. On what principle, 
therefore, can his appeal to this Court be sustained? It is quite evi- 
dent that he wishfés more than a bare correction of the error. But in 
addition to this, although the defendants were in court, they refused to 
make affidavit of the want of assets when challeneged to do it by the 
plaintiff. This alone sustains the judgment below. Wagstaff v. Smith, 
9 N.C., 45. 

Let the rule for a new trial be discharged, and judgment affirmed. 


The Curer Justice concurred, 


Per Curtram. Affirmed. 





WILKES v. SLAUGHTER. 


If a sheriff give his prisoner the keys of the prison, it is an escape, though 
the prisoner should not go without the walls. 


Appeat from Badger, J., at Bertie. 
Actien of debt against the sheriff of Bertie for permitting one Ryan, 
a debtor in his custody on execution at the suit of the plaintiff to 
escape. 
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The facts were that Slaughter, being sheriff of Bertie, by virtue of 
a ca, sa. at the suit of the plaintiff, arrested Ryan on 15 June, 1822, 
and conveyed him to the common jail. The defendant, after placing 
Ryan in the jail, delivered to him the key thereof; and Ryan continued 

in the jail from 15 June until 5 July, having during that period 
(212) possession of the key, permitting such persons as he thought 

proper to enter into and depart from the jail, and generally keep- 
ing the jail door open, and having it in his power to depart from the jail 
at his own pleasure. After 5 July, Ryan left the jail, and continued 
at large until his death in November, 1822. 

The defendant, to justify setting his prisoner at large after 5 July, 
produced from the office of the clerk of the county court of Bertie a 
paper-writing purporting to be a record of a petition and proceedings 
in discharge of Ryan on 5 July, as an insolvent debtor, by two of the 
justices of the peace of Bertie County. 

This paper-writing set forth a notice to Wilkes of the intended petit- 
ion, regularly given, a petition to two of the justices of Bertie praying 
the benefit of the acts for the relief of insolvent debtors; the command 
of the justices to the defendant, as sheriff, to bring the prisoner before 
them, together with the writs which he had against him; the certificate 
of the justices that Ryan had, in the presence of the plaintiff, taken 
the oath prescribed for an insolvent debtor, passed in 1773, ch. 4, sec. 
3; their order to the defendant for his immediate eflargement, and a 
schedule signed by Ryan of debts due him. 

The presiding judge, Badger, instructed the jury that it was, in 
law, an escape in a sheriff to permit his prisoner to keep the key of 
the jail and to keep the door open; and that the supposed record did 
not justify the defendant in setting the prisoner at large after 5 July. 

Verdict for plaintiff; new trial refused; judgment, and appeal. 


Gaston for appellant. 
Hogq contra. 


Hatt, J. The principal question in this case is whether the 
(214) sheriff is chargeable with an escape for having given up to 
Ryan the keys of the jail in which he had lodged him, whereby 

it was optional with Ryan either to remain in jail or not. 

It is said in 3 Co., 44, that every person in jail by process of law is 
to be kept in salva et arcta custodia, in order to compel him the more 
speedily to pay his debts and make satisfaction to his creditors. And 

it is stated in the same case that by stat. of West. II, ch, 11, the 
(215) sheriff may keep them who are in execution in fetters and irons, 
to the end that they may satisfy their creditors. Lord Coke 
says that if need require it prisoners may be kept in irons by that 
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statute; but that could not be done by the common law; that imprison- 
ment is intended for safe custody, but not for punishment. Bac. Abr., 
Escape, B. Co. Lit., 260a. It is also laid down in Plowden, 377, that 
if a woman be jailer, and one imprisoned in the jail marry her, it is 
an escape in the woman, for the law adjudges the prisoner to be at 
large; for he cannot be imprisoned but under a keeper, and he cannot 
be under the custody of his wife; that if the warden of the fleet, who 
hath his office in fee, die seized, his son and heir being then imprisoned 
there, and the office descend to him, being in prison, the law will ad- 
judge him to be out of prison, although he has fetters upon him; be- 
cause he cannot be his own prisoner. So that no man can be lawfully 
detained in jail without a jailer or keeper. 

In Bartlett v. Wilkes, 3 Mass., 101-2, Parsons, C. J., says that to 
allow a prisoner greater liberty than the law permits is an escape. The 
escape is committed by being out of the legal custody of the sheriff, 
that if the debtor has a liberty inconsistent with that custody, he cannot 
be said to remain in legal custody. In Coleby v. Sampson, 3 Mass., 
310, the coroner arrested one Minot, the deputy jailer, for debt; neither 
the sheriff nor any other keeper of the jail authorized by him was 
there to receive him; the coroner left his prisoner there with a copy 
of the precept. It was adjudged an escape in the sheriff, because he was 
not there to receive Minot; for Minot, though deputy jailer, could not 
receive himself; for the prisoner, by being a keeper and having the 
keys, is no longer restrained of his liberty; that if a sheriff make a 
prisoner of the jail keeper and give him the keys it is an escape of 
the sheriff. 

In 6 Johnson, 22, it is decided that if a ca. sa. on a judgment (216) 
against a sheriff was delivered to the coroner, who arrested the 
sheriff and delivered him in jail to the custody of the under sheriff 
and jailer, and the sheriff immediately after went at large, the coro- 
ner was liable for an escape, because the sheriff was committed to 
the jail of which by law he had the custody, and of which he appoints 
the keeper. 

From these cases it appears clear to my mind that custody implies 
physical force sufficient to restrain the prisoner from going at large; 
that when that physical force is removed it is in the eye of the law 
an escape. No moral obligation can be received as a substitute for it. 
Although promises may be made, and may be observed, to remain in 
close jail, the moment compulsion and force are withdrawn there is 
no legal custody; the prisoner becomes a free agent; there is no longer 
any imprisonment, and the precept to the sheriff is disobeyed. This is 
the result of the view I have taken of the case. The other point 
made it is unnecessary to consider. I think the rule for a new trial 
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Henperson, J. The counsel for the defendant endeavors to distin- 
guish this case from those cited. Where the keeper, a female, married 
her prisoner, and where the office of keeper devolved on a prisoner 
who was and remained in fetters; where the coroner delivered the 
sheriff whom he had arrested to the sheriff’s deputy, the jailer, it was 
deemed an escape in the coroner, because in all these cases there was no 
keeper, for a prisoner cannot be his own keeper. In the present case 
he says that the sheriff remained still the keeper, although he gave to 
the prisoner the keys of the jail; and there being in fact no departure 
out of the walls of the prison, there was, in law, no escape, and that 
physical restraint is not necessary; that moral restraint, or what is 
the same thing, I think, voluntary restraint, is sufficient; and he assim- 

ilates this case to one where there is no jail provided by law, 
(217) or before any jail was pointed out by law as a place of confine- 

ment, when the sheriff himself was bound to find a jail, and such 
jail was weak and insufficient to retain the prisoner, yet the prisoner 
remained within the walls of the prison, it was deemed not an escape; 
and he said that the only test of confinment was the remaining within 
the walls of the prison. I think if this argument is pushed to the 
proper extent, it will show the incorrectness of the conclusion. There 
can be no confinement without a keeper, and a’prisoner cannot be 
his own keeper; therefore, if his imprisonment is voluntary, if he 
is considered as being in confinement, it is under his own keeping, and 
such confinement is not imprisonment. The cases of the prisoner 
marrying his keeper, and the office of keeper descending on a person 
who was and continued in prison and in fetters, show that confine- 
ment alone will not do. It must be involuntary confinement, and that 
under a keeper; for the necessity of there being a keeper shows that 
confinement from a person’s own will is not sufficient. Nor is it 
material whether this confinement arises from a prospect of benefit, 
a sense of duty arising from a disposition to submit to the law, or 
from a promise made to the keeper, or from any other cause than 
that of physical force. It is true, if the prison is broke open and a 
prisoner remains in the jail through choice, the sheriff cannot be charged 
with the eseape, for the opening has not been by his consent; he has 
not abandoned the prisoner to his own will. Nor is this like the case 
to which it has been compared where the jail was weak and might 
have been broke from by the prisoner. It was closed and was effectual 
to the end designed, and an allegation that it was insufficient will not 
be heard. It is like a legal presumption which cannot be contradicted. 
How unlike this ease. Here is no attempt at confinement or restraint ; 
the remaining in the jail was purely voluntary; the keys were delivered 
to the prisoner, and he opened and shut the door at his own pleasure. 
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As Chief Justice Parsons says, free agency is inconsistent with (218) 
imprisonment. It is designed to make dishonest men pay their 
debts—men who are able, but not willing to do so. Take away the 
idea of restraint, and you take with it half its bitterness. 


Taytor, C. J., dissentiente: An escape is defined to be a violent or 
privy evasion out of some lawful restraint; as where a person is arrested 
or imprisoned, and gets away before delivered by course of law. Stanf. 
P. C. C., 26. The facts of this case do not bring it within this de- 
scription of the offense; and if they amount to an escape, an alternative 
should be added to the definition, “or where the sheriff so indulges the 
prisoner that he may if he please.” The rule of law ought to be very 
clear which charges the sheriff in a case of this kind. Some well estab- 
lished principle or adjudged case which leaves nothing to inference 
or remote analogy might have been produced, I should think, if the 
law had been so understood. But, as it is still doubtful to my mind, 
though I have taken pains to inform myself, it seems to me safe to 
follow the advice of Lord Coke, given on this very subject: “And 
forasmuch as escapes are so penal to sheriffs, the judges of the law 
have always made such favorable construction as the law will suffer 
in favor of sheriffs; and to the intent that every one bear his own 
burden, the judges shall never adjudge one to make an escape by a 
strict construction.” 3 Coke, 44. The cases cited for the plaintiff 
do not appear to establish the position that the sheriff is liable in this 
ease. In Boynton’s case, cited 3 Coke, the main points adjudged were 
that the sheriff is not bound to bring the party arrested on a ca. sa. 
in a right line from the place where he was arrested, or from the 
county. But if he has the prisoner in court the day of return (having 
been out of his custody in the mean season), it is good; but if a sheriff 
assent that one who is in execution and under his custody go 
out of the jail for a time, and then to return, although he re- (219) 
turn at the time, it is an escape. And so it is if the sheriff 
suffer him to go with a bailiff or keeper; for the sheriff ought to have 
him in elose custody. These are cases of an actual going out of the 
jail, and certainly amount to an eseape. But in the same case there 
is a quotation from Dyer to show that “those who are in execution 
shall not go at liberty within the prison nor out of the*prison with 
their keepers, but shall be kept in strict ward.” This appears in Dyer, 
249b, to be an order of the Star Chamber, made in 24 Hen. VIII—a 
court which, Lord Clarendon observed, held for honorable that which 
pleased and for just that which profited. But, admitting the authority to 
be good, its utmost extent is to prevent the prisoner from going out 
of his apartment; and not to restrain him from such indulgence as may 
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be had within his room. So it is stated in Dalton, ch. 159, that to 
suffer a prisoner to have greater liberty than the law allows is an escape. 
And this is sometimes quoted without the example by which he explains 
his meaning, viz., that if a jailer or other officer shall license a pris- 
oner to go abroad for a time, and to come again, this is an escape, 
though he returned again. Jbid. In Wilkinson v. Salter, cited from 
Cases temp. Hard., 310, the evidence of the escape was that the prisoner 
had been seen at large out of the prison; that the plaintiff’s attorney 
asked the jailer if he was in custody, who told him he was gone out of 
prison on an errand for the prisoners, and that the jailer had made him 
turnkey of the prison, so that he had the key in his custody, and let 
people in and out of the jail. The Court must be understood according 
to the subject-matter of the case; and, in reference to these facts, when 
it pronounces the escape to be voluntary, “for, as he has been entrusted 
with the keys of the prison, he may go out when he will.” In the case 

cited from 5 Mass., 310, the sheriff was held guilty of an escape 
(220) because he was not at the jail to receive the prisoner, neither had 

he any deputy there. Besides, the jailer, who was the party 
arrested, was not put into the jail, but remained in the jail house, viz., 
the residence of the jailer. The only jail keeper, therefore, was the 
party arrested; and he could not secure and confine himself. But in 
this case the sheriff continued to be jailer, and was actually present to 
fulfill any duty required of him. What is said in the case last cited, 
that if the sheriff make a jail keeper of the prisoner, and give him the 
keys, it is the escape of the sheriff, 1 must think that the Court spoke 
with a view to the action in Wilkinson v. Salter. But in that case there 
was an actual going out of the jail. There is a plain difference between 
there being no jail, and a jailer who does not exercise all the power that 
the law gives him. I cannot, therefore, consider those cases as applica- 
ble which show that no one can be lawfully imprisoned without a keeper ; 
as when a woman who was warden of the fleet married one of the 
prisoners he was adjudged to be at large; so if the office of warden of 
the fleet descend upon a prisoner, the law will adjudge him to be out of 
prison, because he cannot be his own prisoner. It seems to me a prisoner 
continues within the legal custody of the jailer while he remains within 
the prison and there is an existing jailer. The opposite construction 
would amount to this: that the physical power of escaping shall be 
equivalent to an actual escape. And if the jail be insufficient, the sheriff 
may not take the risk upon himself, but shall fetter the prisoner or 
summon a guard. That, although the actual restraint has been found 
ineffectual to keep the prisoner in jail, yet the sheriff shall pay the debt 
because there was a possibility of escaping. In what respect does it 
differ from the case where a feeble sheriff arrest a strong man upon a 
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writ, who goes quietly to jail without external force; yet, as he might 
have escaped by a single effort, the sheriff shall be considered as 
having suffered an escape. Admitting that upon general princi- (221) 
ples the design of imprisonment is to enforce a man to pay his 

debts, yet it does not mean that the law requires anything more than 
confinement of the person under legal custody. In the case cited from 
1 Bos. & Pull., 24, it was held that if a sheriff or other officer, having 
taken a prisoner in execution, permit him to go about with a follower of 
his before he takes him to prison, it is an escape; because the follower 
could have no power to detain the prisoner if he had chosen to escape ; 
and the warrant would have been no justification to him if any mischief 
had happened. But I cannot doubt that the sheriff might have inter- 
fered in this case to prevent an actual escape, if the attempt had been 
made, any more than I can doubt that a sheriff who is conducting a 
prisoner to jail may exert himself to prevent an escape, although he is 
walking with him without any restraint on his person. The law intro- 
ducing executions against persons for debt was passed nearly six cen- 
turies ago, and provides “that they shall be imprisoned in iron under 
safe custody.” Stat. West., 2. In construing this law it is allowable to 
take into view the different genius of our institutions and age, the lan- 
guage of the Legislature whilst that law was in force, and the altera- 
tions of policy which have recently taken place; and, although it may 
not be practically true in the extent laid down by a great moralist, “that 
as names make laws, manners likewise repeal them,” yet the considera- 
tion of these things will somtimes aid in the intrepretation of them 
“and give them a meaning, not according to the letter, that kills, but 
according to the spirit, that giveth life.” It is accordingly provided that 
the apartments of a jail shall be comfortable, that prisoners shall not be 
treated with wanton or unnecessary rigor, and that they may be allowed 
to procure such additional comforts as their circumstances allow. 

1795, ch. 433. The question whether there has been an escape (222) 
or not is of easy solution where it depends upon the fact whether 

the prisoner remained in or went out of prison; but to make it depend 
upon the degree of indulgence which is shown to him while he actually 
remains in prison is to render the application of the law difficult and 
uncertain. , 


Cited: Currie v. Worthy, 47 N. C., 107. 
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BRITTAIN v. ISRAEL anpb OTHERS. 


When the purchaser of a slave has at the time of his purchase as full 
knowledge of a defect in the slave as the seller has, no matter how he 
obtained his knowledge, he cannot afterwards recover for such defect. 


Action on the case for a deceit in the sale of a negro, tried before 
Badger, J., at Buncombe. 

The negro in question had been sold by the defendants at public sale 
without any warranty of soundness, and without disclosure of any de- 
fects. The only question made below on the evidence was whether the 
plaintiff had a knowledge of the negro’s situation when he purchased 
him; and on this point a witness swore positively that he had informed 
the plaintiff of the defect in the negro before he purchased. 

The court instructed the jury that if the plaintiff at the time he pur- 
chased had a full knowledge of the unsoundness of the slave as that pos- 
sessed by the defendants he was not entitled to recover. The jury found 
a verdict for the defendants, and, a new trial having been refused, from 
the judgment rendered plaintiff appealed. 


Taytor, C. J. This action is built upon the allegation that the seller 
committed a fraud in the sale of property which he knew to be 
(223) diseased without disclosing the defect to the buyer; it being proba- 
ble that if he had made such disclosure the latter would not have 
purchased at all, or at least at the price he actually paid. The material 
charge in ali the precedents of declarations in this action is that the 
defendant falsely and fraudulently deceived the plaintiff in the sale, 
whereby he lost and was deprived of all the benefit and advantage which 
he might and otherwise would have derived and acquired from the sale. 
Now, this cannot be predicated of a person to whom the defect was as 
well known as to the seller; it cannot be affirmed with truth that he was 
deceived, or that he suffered a loss by the fraudulent concealment of the 
other party; for, having knowledge of the defect, it must be presumed 
that he bid so much the less. If he has been injured by the purchase, 
he willingly received the injury with his eyes open, nor can he justly 
claim compensation from any one. 

The principle is well established in relation to this kind of action, 
both in the sale of chattels and real property; for, although every one 
must admit the immorality of concealing the defect from the purchaser 
in the expectation of unworthy gain, yet a person buying with full 
knowledge can only complain of the intention of the seller, but not of 
his acts. Thus it is laid down that an action of deceit does not lie 
against him who sells without warranty if the thing sold had a visible 
malady which the vendee had an opportunity of discovering; as if a 
man sell a horse that he knew to be lame, or had any defect which the 
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vendee might perceive by inspection; or if he sell corrupted wine, and 
the vendee taste and approve it. 1 Com. Dig., 170. Nor is it essential 
in every case that the buyer should actually know of the defect; 
for in things of a certain value, if the buyer has it in his power to 
inform himself of the true value, and neglects it, he cannot main- 
tain the action; as if a man, wishing to sell a house, asserts that 
another person would give so much for it, whereas he had not 

made any offer, the action will not lie, because the buyer might (224) 
by inquiring have informed himself of the truth. Ld. Raym, 1118. 

The same rule seems to be applicable: to sales equally, whether there 
be warranty or not; for with the single exception of a horse warranted 
sound, and he wants the sight of an eye, the discovery of which seems 
to be a matter of skill, a warranty does not bind if it be false in the view 
or knowledge of the vendee; as if cloth be warranted, of one color and it 
is of another, and the vendee sees it. 1 Com. Dig., 168. 

A further extension of the principle has applied it to cases where the 
plaintiff sustains a positive damage by the false and fraudulent assertion 
of the defendant; yet as the falsehood might have been detected by the 
exercise of ordinary diligence, and all injury averted, it was held that 
he could not maintain the action; as where the agreement was to carry 
goods at so much the hundredweight, and the defendant affirmed they 
weighed much less than in fact they did, whereby the plaintiff was in- 
duced to carry them and lost his horses in the attempt; but it was held 
the action would not lie, since it was negligence in the plaintiff not to 
weigh the goods. Cro. Jac., 387. 

All this is perfectly conformable to the dictates of rational equity; 
and we find the writers on general law inculeating the rule to the same 
extent in which it is enforced by our municipal law. Thus it is stated in 
Puffendorf that, as to faults already known to the buyer, it is not neces- 
sary for the seller to repeat them, for when the knowledge is equal on 
both sides the parties: stand on the same footing in view of justice. 
Lib. 5, ch. 3, sec. 5. 

I am consequently of opinion that the knowledge of the plaintiff as 
to the imperfection of the property was properly submitted to the 
jury; and having been affirmed by-them, justified a finding for (225) 
the defendant. 


Hatt, J. I think in this case the charge of the judge was right, “that 
if’the plaintiff at the time of the purchase had a full knowledge of the 
unsoundness of the slave as that possessed by the defendants he was not 
entitled to recover.” Certainly it was immaterial how he became pos- 
sessed of ‘that knowledge. It is not our duty to inquire whether he pos- 
sessed it or not; the jury, the proper tribunal, has decided it. I think 
the judgment of the Superior Court must be affirmed. 
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Henverson, J. The law cannot be more correctly or perspicuously 
stated than in the judge’s charge; for the gist of the action is that the 
purchaser was cheated and imposed on by the fraud of the seller. When 
the defect was known to the purchaser, no matter from what source he 
derived his information, he is not cheated; and some elementary writers 
go so far as to say that even where there is an express warranty of 
soundness, if the unsoundness was apparent, and, therefore, must have 
been known to the purchaser, that no action shall lie; not for the reason 
given by Chief Justice Blackstone, that palpable defects are presumed 
not to be within the warranty; but because the warranty, being substi- 
tuted for an actual examination of the property by the purchaser, that 
he may thereby ascertain its condition and quality, it is confined in its 
character to those defects which are unknown to the purchaser; for as to 
those defects which are already known an examination is unnecessary. 
But be this as it may, no action can be supported on the ground of being 
imposed on and cheated in cases where there is no express warranty, 
when the purchaser knew as much of the defect as the seller; and the 
facts being fairly left to the jury, the rule for a new trial must be 
discharged. 





(226) 


Tue GOVERNOR To THE Use or SHACKELFORD v. ADMINISTRATORS OF 
M’REA Anpb OrHers.—From Craven. 


A writ issuing to one county from the Superior Court of another county must 
have the seal of the court from which it issues impressed on it. 


Action of debt against the representative of a deceased sheriff and 
his securities, in which the jury found a verdict for the plaintiff, subject 
to the opinion of the court upon the following point: A writ, but with- 
out the seal of the court, issued from the Superior Court of Craven to 
the sheriff of Cumberland, returnable to said court, on which the sheriff 
indorsed, “Too late to hand.” The writ did not come too late to hand; 
and it is submitted whether said writ, so unsealed and so issued, is one 
on which the sheriff is in law liable for neglect in executing or making 
an untrue return thereon; if it be, then judgment to be rendered fr the 
plaintiff ; if otherwise, the plaintiff to be nonsuited. 

The court below gave judgment for the plaintiff, and the defendant 
appealed therefrom to this Court. 


Gaston for appellant. 
Hawks for appellee. 
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Taytor, C. J. This question seems to be decided by the acts referred 
to. Dispensing with a seal where a writ issues to a county within the 
district is a strong legislative declaration that a seal is essential where 
a writ issues out of the district. It might be supposed that the signature 
of the clerk was sufficient proof of its authenticity in all the counties 
where courts were subordinate to the district Superior Courts, but not 
so well known beyond their limits. Probably since the alteration of the 
courts the same reasoning would render it necessary to add the seal to all 
writs issuing out of the county, since the counties now bear the 
same judicial relation to each other as the districts formerly did. (227) 
A process by which a man’s person or property is liable to be 
affected ought to bear on its face the highest evidence of authenticity; 
and the law has always considered that the writs issuing from a court 
are most satisfactorily proved by the seal provided by public authority, 
which every man is presumed to know. A seal of some sort has been 
indispensable to all original writs from the earliest times; and though 
the Legislature has in some instances relaxed the common-law strictness 
of affixing them to all writs, they have assented and preserved the neces- 
sity of it in this case. My opinion is that the sheriff is not liable. 


Haut, J. By Laws 1791, ch. 344, the Governor is authorized and 
required to procure seals for the courts of record within the State. By 
Laws 1797, ch. 474, it is declared not to be necessary that the clerks of 
any district court should affix the seal of the court to process that issued 
to any county within the district, or that the clerk of any county court 
should affix the seal of his court to any process that issued to the county 
of the court of which he was clerk. Before these provisions, no doubt, 
it was the duty of the several clerks to affix their seals to all process that 
they issued. The duty of the clerk in the case in question was to affix 
his seal to the writ; it was not dispensed with by the act of 1797. The 
act of 1806, ch. 694, sec. 5, makes provision for seals for the present 
Superior Courts; if there was no seal of the Superior Court from which 
the writ issued, that should be made to appear. I think the judgment 
should be set aside and a nonsuit entered. 


Henvenrson, J., was of this opinion also. 


Per Curiam. Reversed. 


Cited: Shepherd v. Lane, 13 N. C., 154; Taylor v. Taylor, 83 N. C., 
118; Henderson v. Graham, 84 N.C., 1. 
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(228) 
WORKE v. BYERS.—From Cabarrus. 


1. When a party plaintiff voluntarily goes into court and enters on the record 
that he is nonsuit, it is not a nonsuit, but a retrazit, and plaintiff cannot 
appeal thereon. 

2. In proceedings under a statute, in the nature of penal actions, by warrant 
before a magistrate, e. g., turning a road, the warrant must refer to the 
statute in such a manner that defendant may certainly know what he is 
called to answer. 


Tus was a suit for a penalty originally by warrant before a magis- 
trate, to which it was alleged the defendant had subjected himself by 
turning a public road. The warrant charged the defendant with “alter- 
ing and changing, and stopping or shutting up the old road, in his, (said 
Byers’) land, near the natural bridge branch on the public road from 
Statesville to Torrence’s, contrary to law.” In the trial before Nash, J., 
it was proved, among other matters, that the public road at the natural 
bridge branch was not obstructed, but that the defendant’s fence com- 
plained of was between 50 and 100 yards from the branch where the 
road crossed it. 

On this part of the case the jury was informed that as the plaintiff 
had given to the obstruction of which he complained a particular loca- 
tion, he must prove it to exist as charged in his warrant, and that the 
proof was matter of fact to be judged of by them. The jury found a 
verdict for the defendant, and a new trial having been refused, the plain- 


tiff appealed. 
J. Martin for defendant. 


(230) Tayror, C. J. The eight cases between these parties are 

brought to recover penalties for the obstruction of a public road; 
the same obstruction having been continued for a considerable period, 
and the penalties claimed being at the rate of £5 per month. In four of 
the suits the plaintiff entered a nonsuit in the county court, and then 
immediately appealed from the judgment; and the prior question is as to 
the regularity of this practice. According to the principle on which a 
nonsuit is founded, it supposes an absence and default in the plaintiff, 
and that he does not pursue or follow his remedy as he ought to do; and 
thereupon a nonsuit, or non prosequitur, is entered, and he is said to be 
nonsuit; and for this he was at common law liable to an amercement. 
It may be assimilated on the part of the plaintiff to a judgment by de- 
fault on the part of the defendant. Thus, when a jury are ready to 
deliver their verdict, the plaintiff is bound to appear in court in person 
or by his attorney; otherwise, it cannot be given, and he, the plaintiff, 
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becomes nonsuit; and there seems to be no way in which a nonsuit can 
be voluntarily suffered unless the plaintiff withdraw himself or fail to 
answer when called, so essentially does the idea of omission or neglect 
enter into it. 3 Bl. Com., 296, 316, 376. And this description of a non- 
suit is confirmed by the mode of entering up the judgment, “Upon 
which the said A., being solemnly called, doth not come, nor further, 
prosecute his bill against the said B.; therefore,” ete. 2 Lilly, 508. 
Although the record states that the plaintiff went into court and suffered 
a nonsuit, yet calling it so cannot make it a nonsuit against the nature 
and name of the thing. It comes, however, precisely within the deserip- 
tion and character of a retraxit as given in the books.- If the plaintiff 
says he will not sue, this is a retraxit; but if he says he will not 

appeal, this is not a retrarit, but a nonsuit. A-retraxit cannot be, (231) 
unless the plaintiff or defendant be in court in proper person. 

2 Danvers, 471; 8 Co., 58. Lord Coke also enters into a particular con- 
sideration of the difference between a nonsuit and a refraxit in his com- 
mentary upon Littleton, the substance of which is that a nonsuit is error 
after demand made, when the demandant or plaintiff should appear, 
and he makes a default. A retraxit is error when the demandant or 
plaintiff is present in court. Co. Lit., 139a. To the same effect is Mr. 
Justice Blackstone: A retraxit differs from a nonsuit in that the one is 
negative and the other positive. The nonsuit is a mere default and 
neglect of the plaintiff, and, therefore, he is bound to bring his suit again 
upon payment of cost; but a retravit is an open and voluntary renuncia- 
tion of his suit in court, and by this he forever loses his action. If any 
other proof is necessary of the nature and effect of a retraxit, it will 
appear in the mode of entering up the judgment: “The said A. B. 
came into court in his own proper person and confessed that he would 
not further prosecute his said suit against the said C. D., but from the 
same altogether withdrew himself.” 3 Chitty, 477. It seems impossible 
from the authorities to consider the act done by the plaintiff in this case 
in any other light than a voluntary renunciation of his suit, and operat- 
ing, according to the plain dictates of justice and law, as an impediment 
to any further prosecution of his action. In the rest of the cases there is 
a fatal defect appearing on the face of the warrants in their omitting 
to state that the offense was committed against the act of Assembly. It 
is not a formal but a substantial rule that requires a party who sues 
upon a penal statute to apprise the adversary by some general reference 
that he is sued for violating the statute. When a person is sued for a 
penalty on a statute it is necessary to rehearse the special matter 

and say that the action is brought against the form of the statute; (232) 
otherwise, if it be not a penal offense at common law, the court 

will not look to see if if be an offense by statute, and the defendant 
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has no right to suppose that he is sued otherwise than at common 
law. He may thus be prevented from making a due defense, which, 
perhaps the law, if he were referred to it, would enable him to make. Say- 
ing that he obstructed the road contrary to law gives him no informa- 
tion; he would naturally inquire, What law, statute or common? A 
long train of decisions has established the principle, and much as we 
incline to give a liberal construction to proceedings before magistrates, 
this is an objection that cannot be surmounted. The case is not to be 
distinguished from Scroter v. Harrington, 8 N. C., 192. One of the 
warrants concludes properly, and might be supported were it not affected 
by the other objection. The Court is of opinion that there must be 
judgment for the defendant in all the cases. 


Cited: Wharton v. Comrs., 82 N. C., 15. 





CHAMBERS anp Oruers v. CHAMBERS. 


If one tenant in common of lands take the whole profits thereof, the other 
cannot maintain case for his part. 


Assumpsit for use and occupation, of money had and received, and the 
case came on to be heard before Badger, J., at IrepEtt, upon the fol- 
lowing facts, stated by the parties as a case agreed : 

The plaintiffs and defendant, being tenants in common of a messuage 
and tract of land, the defendant took possession of it and received the 
whole profits. There was no lease. The defendant was not in possession 
as a tenant under the plaintiffs of their undivided share, nor was there 

any express promise on the part of the defendant to pay. This 
(233) action is brought to recover the plaintiff’s share of the profits so 

received by the defendant; and if the court shall be of opinion 
that the plaintiffs are entitled in this form of action to recover the 
same, then a judgment is to be entered for the plaintiff for $29.10, with 
interest thereon, etc.; and if the court shall be of a contrary opinion, a 
nonsuit is to be entered. The presiding judge being of opinion that the 
action could not be supported, directed a nonsuit, and plaintiff appealed 
to this Court. 


Tayzor, C. J. It has been held that if two were jointly possessed of a 
horse, and one of them sell him, an action of account will lie against 
him for his share of the money; and it has been thought that an action 
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on the case for money had and received might also be brought; because, 
by the sale and turning the thing into money, the joint interest was gone, 
and each had a separate interest for a sum certain. Willes, 209. But 
when one tenant in common secured the rents and profits of a real estate, 
the other could not bring an action of account against him at common 
law, unless the latter were appointed bailiff. This is remedied in England 
by the statute of Anne, which, however, has not, I believe, been evtended 
by construction to an action on the case. In this State the law remains 
as it was when Lord Coke wrote: “Albeit one tenant in common take 
the whole profits, the other has no remedy by law against him, for the 
taking of the whole profits is no ejectment.” Co. Lit., 199b. 


Hatt, J. I concur in the opinion with the judge below, that the pres- 
ent action cannot be supported. By the common law joint tenants and 
tenants in common had no remedy against each other where one alone 
received the whole profits of the estate, for he could not be charged as 
bailiff or receiver to his companion. Co. Litt., 172a; 186a; 200b. By 
4 and 5 Anne, ch. 16, the action of account is given in such cases; 
but the statute for that purpose is not in force here. If it was (234) 
it would afford no support for the present action. If there had 
been an express promise, the case would be different; but the law will 
not imply one. Bac. Abr., “Assumpsit,” A. In case of an ouster by 
one tenant in common, after judgment for the other in ejectment, tres- 
pass would lie for the mesme profits, 3 Wils., 118; but I think there can 
be no authority found in support of this action. The case is a hard one, 
but it is not in our power to alter the law. I, therefore, think judgment 
must be given for the defendant. 


Henperson, J., was of the same opinion. 








COMMISSIONERS OF RALEIGH To tHe Use or BOND v. HOLLOWAY 
AND OTHERS. 


When an act of Assembly gives to an auctioneer an exclusive right of selling 
goods at auction except in particular cases, the law, independent of any 
contract between the parties, imposes on the auctioneer as an official 
duty that he shall pay over to his employer the proceeds of the sale; 
and, therefore, it was held, that the auctioneer and his securities were 
liable on the auctioneer’s official bond when he had failed to pay over to 
his employer, for a breach of that part of the condition which bound 
the auctioneer to do and permit all and whatsoever the law required. 
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Appgat from Daniel, J., at Waxe. 
Debt on a bond, with condition, as follows: 


“Srate or Nortn Carona, City or Rareieu: 

“Know all men by these presents, that we, Kenneth Gillis, John Hollo- 
way, Lewis Yancy, and James Mears, all of the city of Raleigh, are 
held and firmly bound unto the commissioners of said ‘city, and to their 

successors in office, in the sum of £5,000, to which payment well 
(235) and truly to be made, ete. 

“The condition of the above obligation is such that whereas the 
above bounden Kenneth Gillis was, on 7 August, 1818, appointed to act 
as auctioneer in said city, if, therefore, the said Kenneth Gillis shall 
well, truly, and faithfully account for and pay to the said commissioners 
or their successors in office, from time to time, and on such days as may 
be appointed for that purpose by said commissioners, 1 per centum on 
the total amount of sales which shall have been made by him, and for 
which he is liable by law as auctioneer as aforesaid, and shall moreover 
do and permit all and whatsoever the law requires of him as such auc- 
tioneer as aforesaid, then the above obligation to be void; otherwise, to 
remain in full force and virtue.” 


Tue writ in this case was “to answer Henry Potter, William Hill, 
Joseph Gales, Samuel Goodwynn, John Holloway, Benjamin S. King, 
and David Royster, commissioners of the city of Raleigh, and their suc- 
cessors in office, of a plea,” ete. 

The breach assigned was that goods had been delivered to Gillis to 
sell at auction, by Southy Bond, and that he had sold them and failed to 
pay over the proceeds. The defendant pleaded the general issue, condi- 
tions performed, conditions not broken; and on the trial below, before 
Daniel, J., the plaintiffs introduced a witness who swore he delivered the 
goods in question, and that upon application to the auctioneer for the 
proceeds he returned a portion of them and alleged that they could not 
be sold to advantage. The action was to recover the value of those not 
returned. 

On the trial the defendants exhibited the printed act of Assembly, by 
which the corporation of the city of Raleigh is styled “the commissioners 
of the city of Raleigh,” and objected that the bond was void, or at least 
could not be given in evidence on the trial of this suit. It was further 
objected that the plaintiffs should show that at the time of suing out 
this writ, or at the time of signing the bond, those named in the writ 
were commissioners. Upon these objections the court determined against 

the defendants, and left it to the jury to determine whether, 
(236) from the evidence, the goods not returned were sold by the 
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auctioneer, and directed them that if they should be of opinion they 
were sold and not accounted for, they should find for the plaintiffs 
according to their value. 

Verdict for plaintiffs; new trial refused; judgment, and appeal. 


Seawell for plaintiff. 
Hawks and Haywood contra. 


Henpverson, J. Gillis, the auctioneer for whom the defendants are 
securities, was appointed under the act of 1806, authorizing the city of 
Raleigh and the several towns therein mentioned to appoint auctioneers ; 
and the question is whether the words that he, Gillis, shall do and per- 
form all that the law requires (the obligatory words of his official bond) 
bind him to account with and pay to the owner the proceeds of goods by 
him sold as an auctioneer. There is nowhere to be found in the act any 
express words by which such duty is imposed; all that is said in relation 
to the proceeds of the sales made by the auctioneer is that part which 
gives the summary remedy to the owner against the auctioneer, neither 
the words nor spirit of which extend to the securities. The only duties 
imposed on him in express terms are that he shall render an account to 
the commissioners of his sales, pay to them 1 per centum thereon, and 
submit his accounts to them and to others interested therein. But as 
the act gives to him the exclusive right of selling goods at auction, except 
in particular cases (within any of which exceptions this case does not 
fall), I think that the law, and not the mere contract of the party, 
imposes on him the obligation to account with and pay to the plaintiff 
the proceeds of the sale, for the law takes from the plaintiff the right 
and power of exercising his own judgment in the selection of an agent, 
and appoints one to act for him; it is, therefore, reasonable that the 
law should impose on the agent one of the most obvious and neces- (237) 
sary duties arising out of his situation as agent, and without 
which no private agent would ever be employed. And this obligation, 
to wit, that the agent should render to his principal the proceeds of his 
principal’s property by him sold, is raised without any words or promise 
to that effect; it arises from their relation, and without which no such 
relation would be created by individuals. It is not, I think, a strained 
interpretation of the law to say that this obligation is imposed by the 
law; that it exists independently of any contract of the parties, either 
express or implied. 

It may be observed against this argument that Bond could have sold 
the goods himself, they being his own, without violating the act. To 
this it may be answered that he chose to do it by an agent; and as the law 
restrained him from making his own selection, it is not unreasonable 
that this official agent should be held liable on official responsibility. 
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This construction is very much aided by the large penalty (£5,000) in 
which the Legislature directs the auctioneer to be bound, a sum much 
exceeding the 1 per centum duty from sales at auction in all the towns 
mentioned in the act. I think that there should be judgment for the 
plaintiff. 

The rest of the Court concurred. 

Per Curtam. No error. 





(238) 
COUNTY COURT OF RANDOLPH v. JOHNSON. 


A county attorney is not entitled to have a fee taxed for his benefit on a 
scire facias issued to a guardian under the Act of 1820. 


Arrrat from Norwood, J., at Ranpouru. 

Tue defendant had been appointed guardian to an infant of Ran- 
dolph by the county court, and failed ot renew his guardian bond pursu- 
ant to act of Assembly; whereupon a notice issued to him to appear and 
show cause wherefore he had not done so. On the return of this notice 
the county court dismissed the proceedings at the defendant’s cost, and 
in the bill of costs a fee of $4 was taxed for the county attorney. This 
was a motion to amend the taxation of costs by striking out the fee for 
the attorney; and was presented to this Court on the appeal of the 
defendant from the refusal of Norwood, J., to amend the taxation as 
moved for. 


Haut, J. The act which passed in the year 1816, Rev., ch. 905, 
directs that the clerks of the county courts shall issue summons, ex officio, 
against all guardians who shall fail to appear and exhibit their accounts 
at the times required by law, and for such service shall be entitled to 60 
cents; and the act passed in 1820, Rev., ch. 1039, directs notice to be 
given by way of scire facias to guardians who have failed to renew their 
bonds as the law requires; but no provision is made in either of these 
acts for either employing the State’s attorney or taxing a fee for his use; 
neither is any such provision made in the act of 1762, Rev., ch. 69, 
where the duty of guardians is fully prescribed and pointed out; nor 
ean I find any provision for such taxation in any other law. I am, 
therefore, compelled to say that judgment should be entered for the 
appellant. 

Per Curran. Reversed. 
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(239) 
GORDON v. FINLAY. 


1. A purchase from one administrator, where there is more than one, will 
vest no title in the purchaser; aliter of executors. 


2. A trustee cannot become a purchaser at his own sale, and it would seem 
that no circumstances will justify a departure from this rule. 


3. When one administrator purchases a slave of his coadministrator it is not, 
in strictness, a purchase from himself; but the purchase. vests no title, 
for duty and interest being in opposition in the purchaser, the case comes 
within the mischief intended to be guarded against by the rule which 
prohibits trustees from purchasing of themselves. 


DetinuE for a slave, tried before Badger, J., at WirxEs. 

On the trial it appeared that the slave in question belonged to one 
Gordon, who died in 1806 intestate; administration on his estate was 
granted to the plaintiff, his widow, and Wesley Gordon, his son, and 
one of the distributees. It having been ascertained that there were debts 
due from the estate more than ordinary perishable property would pay, 
it was agreed in 1807 between the plaintiff on the one part and Wesley 
Gordon and his brothers and sisters (the other distributees) on the 
other, that if the plaintiff, their mother, would pay those debts, sup- 
posed to be of amount equal te the value of the slave in question, she 
might keep the slave as her own property. At the time of this agree- 
ment two of the distributees were infants. Mrs. Gordon, the plaintiff, 
accordingly took possession of the slave and kept it until 1811, always 
claiming him as her own. The estate was settled and the distributees 
paid, and no objection has ever been set up by the infants, though since 
of full age, nor has any dissatisfaction been expressed by them. The 
plaintiff made arrangements for the payment of the debts above men- 
tioned, and evidence was offered to show the fact of payment, which was 
denied by defendant. 

In 1811 the slave went into possession of the defendant under a (240) 
pledge or mortgage from the plaintiff to secure the payment of 
$200 to the defendant. Afterwards Wesley Gordon paid defendant, 
redeemed the pledge, and took possession of the negro. Wesley Gor- 
don then executed to his mother, the plaintiff, a writing declaring 
that he held the negro as a security for the money he had paid, and 
that plaintiff was at liberty, by repayment to him, to redeem at any 
time within five years. In 1817 the plaintiff did pay to Wesley Gordon 
what was due for the negro, and he was delivered to her by Wesley 
During the same year Wesley again obtained possession of the negra 
and sold him to defendant to discharge a debt which he had contracted 
with defendant. 
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On these facts defendant contended that the payment of debts to the 
value of the slave by the administratrix, with the consent of all the dis- 
tributees, would not give a title to the slave; and that the defendant, 
having purchased from a coadministrator, had good title. 

The judge, leaving to the jury the question of fact whether there had 
been such a payment as was alleged, instructed them that an advance 
by an executor or administrator of money in the payment of debts to 
the value of a particular chattel, with the consent and upon the express 
agreement to the distributees that on such payment the chattel should 
belong to the administrator or executor, would make such chattel his 
own. And the jury was further instructed that, after receiving the 
negro as plaintiff’s property, by way of mortgage or pledge to secure a 
debt, by parting with the negro to Wesley Gordon on receiving the sum 
due, and Wesley holding him (as defendant did) by way of pledge for 
the payment of the money, and surrendering the negro to plaintiff upon 
such payment, that both Wesley and the defendant had admitted that 

she had title at that time, and were estopped now to deny it. 
(241) Verdict for plaintiff; new trial refused; judgment, and appeal. 


Haut, J. Although I think the defendant has no right to the negro 
in question, I think the plaintiff has no right to recover in her individual 
name, because she does not show a right to the negro in that character. 
Perhaps if the negro had been taken out of her possession by the defend- 
ant, she might have maintained an action for him without naming her- 
self administratrix. Godolph, 134; Wentw. Off. of Ex., 104. But 
this was not the case. The contract recited, under which she claims the 
negro, was entered into only by her and some only of the distributees; 
the others at the time were under age. It does not appear that they had 
arrived at maturity when the estate was settled; and although they have 
expressed no dissatisfaction at the contract, it does not appear that they 
have confirmed it, or how long they have acquiesced under it. If they 
have ratified it, I see no reason why the plaintiff should not recover. 
If it has not been ratified, a recovery may be effected by the representa- 
tives of the intestate in their representative character. If one of them 
refuses to sue, he may be summoned and severed. Bac. Abr., Exr. and 
Admr., D. 3. But, under the circumstances of the case, I think the 
rule for a new trial should be made absolute. 


Henperson, J. The defendant’s title is certainly bad, for he derives 
it from one of two administrators, who sold in satisfaction of his own 
private debt and at private sale. I think, also, that the plaintiff has no 
title, nor do I think that the defendant is estopped from showing it. 
The plaintiff claims the negro in question by virtue of an agreement 


132 




















N. C.] DECEMBER TERM, 1824. 





GORDON v. FINLAY. 





between her and her coadministrator, Wesley Gordon, which was that 
she was to pay certain debts of the estate, supposed to be equal in amount 
to the value of the negro, and take the negro as her own property; and 
this agreement was made with the consent of such of the dis- 

tributees as were of age. That a settlement was afterwards made (242) 
of the estate (but when it does not appear) that the distributees 

are all now of age, and have never questioned the settlement (neither 
does it appear when they came of age). In all sales there must be a 
vendor and vendee. The same person cannot be both vendor and vendee. 
The purchase, then, was made of Wesley Gordon alone, and one adminis- 
trator cannot alone, when there are more, make a sale. They are in 
this respect unlike executors, for all the administrators together repre- 
sent the intestate, whereas each executor represents the testator. But 
there is something further in this case. The estate was confided to the 
plaintiff with the administrator. She was bound to exercise her best 
judgment in its management, and no act of hers could be valid where 
her duty and interest were in opposition. In the sale of this negro it 
was her duty to obtain the best price (at least his value) ; it was to her 
interest, if she became the purchaser, that she should obtain him on the 
lowest possible terms. Nor is it an answer to show that in this particu- 
lar case the full value was paid. For wise purposes the rule of law is 
general and makes no exceptions. A trustee cannot purchase at his own 
sale, that is, of himself. This rule may at times produce individual 
hardships and inconveniences, but its general operation is beneficial. 
“Lead us not into temptation” came from the lips of Him to whom error 
cannot be imputed. To implore it would not disgrace the most honest 
and pious among us. To make exceptions from the rule in particular 
cases, upon the ground that full value was paid would produce litiga- 
tion; and who is there to show the full value? Mere strangers to the 
worth of the property, and on the opposite side, one whose situation 
gives him an opportunity of knowing all its defects, and also all its good 
qualities and where interest would lead him to expose the one and con- 
ceal the other. I, therefore, think that the rule should not be 

departed from; I will not say in any instance, but I must say in (243) 
those which I at present can call to mind. I am released from 

saying anything about the ratification by the distributees. To prevent 
discussion I will confine myself to those who were under age, for it is 
not as tu them shown what they have done or said, or whether they have 
said or done anything knowingly. It appears only that they have not 
disturbed the settlement; for how long a time does not appear. What 
does appear may all well be, and the sale will not be confirmed or made 
good. Nor is the defendant estopped from showing title paramount the 
plaintiff’s; allowing that he was prevented from doing this during the 
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mortgage, the estoppel arose from the mortgage and expired with it. I 
admit that possession alone will support an action, founded even on the 
title against a mere wrongdoer, until a title paramount is shown to be 
somewhere; for possession of a chattel is prima facie evidence of title; 
as in tbis case, if Mrs. Gordon had shown that she had been in possession 
of the slave, claiming him as her own, and that fhe defendant now has 
him, and he shows no title, Mrs. Gordon would recover, for her posses- 
sion is prima facie evidence of her right; but when the defendant shows 
that it was Gordon’s in his lifetime, which was prior to Mrs. Gordon’s 
possession, she must then show a title in herself, for her title, supported 
by prima facie evidence alone, is destroyed. It is asked, How is this 
title in the administrators in their representative capacity to be enforced ? 
I answer, by an action in their representative capacity, in which they 
both must join; at least the names of both are to be used in the com- 
mencement, and if one will not go on with the action, such one must be 
summoned and severed. 
I believe all the assertions made in this opinion are to be found in 
the commonplace books, and therefore I have not cited authorities. As 
to the authority of one administrator, where there are more than 
(244) one, I would refer to Mangum v. Sims, 4 N. C., 160. 


Taytor, C. J., concurred with his brethren. 


Per Curtam. New trial. 


Cited: McLeod v. McCall, 48 N. C., 89; Froneberger v. Lewis, 79 
N. C., 428; Dickson v. Crawley, 112 N. C., 632; Jordan v. Spiers, 113 
N. C., 346. 








JOHN ANDERSON & CO. v. HUNT.—From Franklin. 


Per Curtam. This being a case wherein satisfactory evidence has 
been adduced to the Court that it was the design of the judge who tried 
it to make up a statement to be transmitted to this Court, which from 
some cause or other has been omitted, there must of necessity, be a new 


trial. Hamilton v. McCulloch, 9 N. C., 29. 
New trial. 
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HART v. LANIER.—From Franklin. 


When the sheriff returns to a writ of capias ad respondendum that the de- 
fendant broke custody before he reached the jail, he cannot be proceeded 
against as bail; for sheriffs are not by law compelled to be special bail 
against their consent, and here the return shows that the sheriff did not 
mean to be bail. 


Scr. ra. to charge the defendant as special bail of one Freeman 
Downs. At the time of the service of the writ, which the plaintiff 
issued against Downs, the defendant was sheriff of Franklin. The writ 
was returned by the defendant to Franklin County court, Septernber 
Term, 1819, indorsed, “Executed, and broke custody before got to jail”; 
signed by the defendant as sheriff. The plaintiff offered the record of 
the judgment in evidence, and the court on inspection adjudged that 
the defendant is not liable as bail, that there is no record of 
such liability, and gave judgment accordingly, with costs, and (245) 
from this judgment there was an appeal. 


Tayxor, C. J. The act specifies two cases wherein the sheriffs shall 
be chargeable as special bail; one is where he returns no bail; the other, 
where the bail returned is held insufficient, then upon exception taken to 
it, and notice to the sheriff, he shall be liable. When a sheriff suffers the 
party to go at large without bail, he is not liable to an action for an 
escape, provided he have him on the return of the writ; but if he have 
him not then, or afterwards suffers him to go at large without proper 
authority, he is liable to an action. This is the law of England, because 
no provision is made there for the sheriff’s becoming bail; but according 
to our law, if the sheriff suffer the party to go at large, he is not liable 
to an action for an escape, although he have not the body on the return 
of the writ, but must be proceeded against as special bail, in which case 
he may make a surrender at any time before final judgment. When the 
defendant is arrested, and escapes on the way to prison, it evidently was 
not the intent of the sheriff to make himself liable as bail; he meant to 
secure the body, and every presumption of his becoming bail is excluded 
by the fact that the escape was against his will. Whether the escape was 
made under such circumstances as would amount to a rescue, either by 
the party himself or others, for which the sheriff would not be liable on 
mesne process, it is not now in question, the only inquiry being whether, 
when he returns an escape, he can be proceeded against as bail. I am 
of opinion he cannot. 


Hatt, J. The act of 1777, ch. 115, sec. 16, does not impose it upon 
sheriffs to become special bail against their consent, and in this case the 
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sheriff has not elected to become bail; so far from it that he was about to 
put Downs in jail for want of bail when he broke custody. He becomes 
bail when he lets his prisoner go at large without taking bail at 
(246) all, or without taking sufficient bail, and exception is taken for 
that cause at the court to which the writ is returnable. But this 
is neither of those cases, and therefore cannot be within the act of 
Assembly. Of course, the sheriff cannot be subjected as bail by this 
scire facias. It has been said that if the sheriff is not considered as bail, 
but subject to an action for the escape, he loses the benefit of making a 
surrender. 2 N. C., 224. That is true, if he would be liable for the 
whole of the plaintiff’s debt in am action for the eseape; but that may 
not be the case. The jury in such action will be governed by circum- 
stances. Suppose, for instance, it should be proved that the defendant 
who escaped was insolvent; it would, no doubt, influence the jury in 
making up their verdict. From this view of the case, I think the judg- 
ment should be entered for the defendant. Tutor v. Sheriff, 2 N. C., 
485. 
And of this opinion was Judge Henperson. 


Per Curiam. Affirmed. 








HILLIARD sy His GuaArpiAn v. DORTCH Anp OTHERS. 


When a slave is hired, and is killed during the period for which he was hired, 
case for damages against the person killing is the proper remedy for 
the owner. 


Case brought to recover damages for killing a slave. Appeal from 
Paxton, J., at Nasu. 

The slave had been hired by the guardian of the plaintiff for the year 
within which he was killed, to some other person. Much evidence was 
introduced as to the fact of killing, and the plaintiff then proved tha: 

the negro had been part of the estate of John Hilliard, deceased, 
(247) and offered in evidence the record of Nash County court appoint- 

ing in 1818 a guardian to the children of John Hilliard, who had 
been dead eight or ten years. The hiring by the guardian was proved. 

Paxton, J., who presided, charged the jury that it was for them to 
inquire, in the first place, whether it was proved to their satisfaction 
that the negro was delivered over to the guardian of the plaintiff; if so, 
their next inquiry would be whether the negro was destroyed by the 
acts, or in consequence of the acts, of the defendants; that if the evi- 
dence satisfied them that such was the fact, the plaintiff was entitled to 
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recover, nothwithstanding the negro was at the time hired to a third 
person who was entitled to the possession and services of the negro; that 
the plaintiff had a reversionary interest in him, and consequently could 
support this action against any one who did him a permanent injury. 

The proof as to the killing was that it was occasioned by the exercise 
of immoderate force. 

The jury found a verdict for the plaintiff; and the case now stood 
before this Court on a rule to show cause why a new trial should not be 
granted. 


Gaston in support of the rule. 
Ruffin and Hillman contra. 


Taytor, C. J. The trespass complained of in this case was (250) 
committed on the property while it was in the possession of a 
hirer for a year; and the question to be decided is whether an action on 
the case is the proper remedy. It is too firmly settled, both by principle 
and authorities, not to be shaken, that possession, either actual or virtual, 
is necessary to maintain trespass; for the action is properly to obtain a 
recompense for the wrong done to the possession, and, therefore, he who 
has parted with the right of possession for a limited time, without the 
power of resuming it, cannot complain that his possession is violated. 
The cases of Ward v. McCauley and Gordon v. Harper, in Term, and 
the cases decided in this Court establish the rule that neither trespass 
nor trover will lie unless there exists in the plaintiff a right of posses- 
sion as well as of property. And it seems to follow very clearly that 
trespass could not be maintained in the present case. It has been argued 
that trespass will lie because the injury was immediate on the act done, 
and consisted in the destruction of plaintiff’s property. It is true that 
the injury was immediate to the chattel itself, and also immediate to its 
actual possessor; but it was consequential only, as relative to the plain- 
tiff’s property; for he had parted with that for a definite time; and 
whether it existed or was destroyed, it still continued beyond his control 
for that period. He would be, ultimately, a sufferer by the loss of his 
reversionary interest, and to that injury the law has adapted an action 
on the case. This distinction prevails, with one exception, in real as 
well as personal property; for both tenant and landlord may have 
actions against a wrongdoer; the first, an action of trespass for an injury 
to the possession ; the last, an action on the case for an injury to 
the reversion; as when the defendant, by stopping up a rivulet, (251) 
had flooded an adjacent close and destroyed great quantities of 
timber, both remedies were allowed to be pursued for the damage 
respectively sustained. The exception adverted to does not seem to be 
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well established by authority, for the decisions are both ways relative 
to the right of a lessor to bring trespass against one who enters on his 
lessee at will; but supposing the right to subsist, it may be placed on the 
ground that the lessor has a virtual possession in that of his lessee, since 
he may put an end to the estate at his pleasure. I think the opinion 
appealed from is correct, and that there must be a judgment for the 
plaintiff. My brethren concur with me in opinion. 
Per Curiam. No error. 








WHITE v. FORT. 


The merger of a trespass in the felony (when the trespass is a felony) is a 
doctrine of the English law, founded not on policy but on the King’s 
right by forfeiture; and as forfeiture is not here a consequence of felony, 
or, at any rate, if it be, is never asserted, the doctrine does not apply in 
this State. 


Apprat from Daniel, J., at Norrunampron 

Trespass vi et armis, in which the jury below found a verdict for 
the plaintiff, subject to the opinion of the court on a point reserved, 
which is as follows. 

This was an action to recover damages of the defendant for the 
burning a tavern house and the furniture therein, privately in the 
night, which belonged to the plaintiff, which stood a short distance from 
the house in which plaintiff and his wife lodged. Doctor Smith, who 
lived with the plaintiff, slept in the tavern house; and it was the build- 

ing in which travelers slept who tarried with the plaintiff. The 
(252) plaintiff had preferred to the grand jury a bill of indictment 

against the defendant for arson in burning the house, which was 
returned “Not a true bill.” No other proceedings criminaliter were 
had upon the charge, and the plaintiff brought this action. The point 
reserved is whether it be not necessary to the maintenance of this 
action that the defendant be either convicted or acquited by a tria! 
before a petit jury? Whereupon, by the court, Daniel, J., it is con- 
sidered that it is necessary to the maintenance of this action that the 
defendant be either convicted or acquitted by a trial before a petit 
jury on an indictment for felony; and, therefore, judgment was ren- 
dered for the defendant, and plaintiff appealed. 


(262) Hill and Gaston for plaintiff. 
Seawell for defendants. 
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Taytor, C. J. The two objections taken to the plaintiff’s recovery 
are that the civil trespass is merged in the felony, a prosecution for 
which ought first to have been regularly had to the conviction or ac- 
quittal of the defendant; and that the rejection of the bill by the 
grand jury is not a sufficient compliance with the law to enable the 
plaintiff to maintain the action. 

It is difficult to ascertain with precision the source whence the doc- 
trine of merger was derived. As it exists only in those cases where 
forfeiture is the consequence of attainder or conviction, a presump- 
tion is furnished that the primary object was to cause persons to 
prosecute crimes, and thereby to increase the resources of the crown; 
on the other hand, as forfeitures were annexed only to the higher 
crimes, treason and felony, the suppression of which was most es- 
sential to the peace and welfare of society, the civil remedy 
may have been suspended in order to prompt the injured to (263) 
bring offenders to justice; not to increase the treasure of the 
sovereign, but to guard society against the effects of these more aggra- 
vated and, in early ages, more frequent offenses. Many offenses be- 
low the grade of felony are now more dangerous to society than many 
felonies; and when it is inquired why the civil remedy is not suspended 
in them until the offender is brought to trial criminally, the answer 
is, such offenses have grown out of the artifical state of society, and 
were unknown to the rude simplicity of its early condition. In that, 
robbery and rapine were the crimes to be punished; in its more ad- 
vanced stages, artifice and fraud. 

Whatever may have been the origin of the rule, there are ample 
proofs scattered through the books of its having been a fixed rule of 
the common law before the period of our revolution; and that in cases 
of conviction trover or trespass would lie against the wrongdoer. 
The principle of the action is referred to the policy of effecting the 
punishment of felons, and preventing the injured party from com- 
pounding them. Lofft., 90. There are dicta, but no adjudged case, 
countenancing a suit after acquittal until that cited from 12 East. 
What is said in that case is so strong, and to my mind unanswerable, 
as to conclude the question: “All the cases which show that an action 
lies after the conviction of the defendant for the felony apply strongly 
in support of it after acquital; for it is a stronger case to permit the 
party injured to proceed upon his civil remedy to recover damages 
after a conviction of the offender when the law has, by means of the 
forfeiture of his property consequent upon a conviction, taken away 
from him the means of satisfying the damages. Besides, when a 
defendant, after an acquittal of the felony, is called upon to make rec- 
ompense in civil damages to the party grieved, it would be stranger 
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for him to be permitted to allege that he was not properly ac- 
(264) quitted than in the case it would be to allege that he had not 

been properly convicted. And here the defendant cannot say, 
against the record of acquital, that this was a_ felony.” 

If this suspension of the remedy was the consequence of forfeiture 
alone, I should hold that it had no existence here; but I cannot satisfy 
myself that it is so. On the contrary, it appears to me to be one 
among the many inducements held out by the general policy of the 
criminal law for persons to prosecute. The rewards and immunities 
given to persons who bring offenders to justice, as well in cases where 
there is no forfeiture as where there is, afford abundant proofs of this 
policy. I cannot think that forfeiture has had any force in this State 
since 1778, when it was declared what part of the common law should 
be in foree here. It is not probable that a prerogative should be de- 
signedly introduced which a most devoted, but at the same time an 
enlightened, supporter of the throne pronounced an “odious one.” 
Lofft., 90. It was introduced originally to inerease the king’s ordi- 
nary revenue, a branch of which it constituted; and if such means 
of increasing the revenues of the State rightfully existed, it would 
not have been overlooked by the succession of able men who have 
filled the office of Attorney-General at different periods. Yet, with 
the exception of the confiscations and attainders during the war, not 
a single instance has occurred in the memory of any one wherein a 
forfeiture has been exacted. Yet some unfortunate persons have fal- 
len victims to the law, leaving wealth which is now enjoyed by their 
posterity. I lay no stress on the two acts which have been passed, sug- 
gested, no doubt, by the fears of relations and creditors, and obtained 
from abundant caution. They ought not to be considered as legislative 
declarations that forfeitures existed, for every one knows how little 
interest is taken in private acts generally. 

As to the manner in which the injured party shall prosecute, 
(265) it is in vain to search the books, because instances of suit after 
acquittal have only recently occurred. All that good sense and 
reason seem to require is that the matter should be first heard and 
disposed of before a criminal tribunal. If the party prefer an accu- 
sation in good faith, although the bill should be rejected by the grand 
jury, he has done as much as he can do towards prosecuting, and has 
satisfied the policy of the rule. In England he might have his ap- 
peal, but here he can do nothing more than has been done in this ease. 
I think the plaintiff is entitled to judgment. 


Hatt, J. It cannot be denied but that forfeiture for felony was 
part of the laws of England; and that the law in that respect, except 
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so far as related to suicide, has not been altered by the laws of this 
State; but I believe there is no instance where the State has ever 
availed herself of the right which accrued by forfeiture; no mode has 
been pointed out by law to make the right available; no commissioners 
of forfeited property have been appointed, as has been done in regard 
to escheated property, and as was done in regard to confiscated prop- 
erty during the Revolutionary War. If, therefore, the enforcement of the 
right of forfeiture was the reason why the creditor of the felon could not 
recover in England, that reason will not hold good in this country. 

The law in regard to lands had relation to the time of the fact com- 
mitted, in regard to goods and chattels, to conviction of the felon. 
4 Bl., 387. It is said, in the same book, “that in gross and atrocious 
injuries the private wrong was swallowed up in the public; that 
satisfaction to the individual was seldom made, the satisfaction to 
the publie being so very great that, as the public crime is not other- 
wise avenged than by forfeiture of life and property, it is impossible 
afterwards to make reparation for the private wrong, which can only 
be had from the body or goods of the aggressor.” In England, after 
forfeiture, there is nothing left for the creditors of the felon. 

In this State the fund out of which creditors may expect pay- (266) 
ment has never, as far as I know, been diminished. 

But it is said that the law is founded in policy, which postpones or 
suspends the claims of individuals until the acquittal or conviction 
of the person charged with the felony. 12 East, 409. For, other- 
wise, felony would go unpunished. 1 Hale, 546. 

The same evidence which showed a felony had been committed 
was also the foundation of the king’s claim by forfeiture, and to this 
claim of the king that of the individual was obliged to yield until the 
question was settled whether a felony had been committed or not. If 
a felony had been committed, the claim of the individual was hope- 
less, for the reason before given; if no felony was committed, the 
king’s claim was at an end, and the individual was at liberty to pur- 
sue the aggressor by suit. This appears to me to be the true reason 
why the suit of the individual was suspended until the issue of the 
prosecution for felony was known. Policy does not suspend the indi- 
vidual’s right of suing where offenses are committed that are not 
felonies, as in perjury, forgery, or even in capital cases that are not 
declared felonies. 4 BI., 97. If, then, poliey dictated the rule, it 
was a policy intimately connected with and strongly allied to the 
king’s interest to forfeitures upon conviction. But in England, where 
the king’s claim was at an end, the individual’s claim was available; 
so, I think, in this State, when the public asserts no claim by forfeiture, 
the claim of the citizen should be available. 
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But if I am mistaken as to this rule of policy, the record states that 
the plaintiff, by consent of the Attorney-General, prefered a bill of 
indictment against the defendant, and the grand jury returned it 
“Not a true bill”; and they did so, for aught that appears to this 
Court, without any collusion or fraud on the’ part of the plaintiff. 

That being the fact, I think, in the spirit of that rule of policy, 
(267) he is entitled to his action. The grand jury were the only and 

proper tribunal from which a prosecution for the felony could 
originate. The plaintiff had no control over their finding. 

It is true that finding is no bar to another prosecution; but if the 
plaintiff has acted without fraud, and no other witness can be pro- 
cured to go before the grand jury, it is conclusive on him. As to the 
objection that the same evidence which has enabled the plaintiff to 
recover this verdict would have induced the grand jury to find the 
bill of indictment “A true bill,” I cannot give any solution or explan- 
ation which I know to be founded in fact; but I can readily conject- 
ure how such a thing might happen. Witnesses must go before the 
grand jury in person; but if they cannot be procured, their depositions, 
under certain circumstances, may be read on a trial in a civil action. 

Goddard v. Smith, 1 Salk., 21, has been read to show that it was 
not sufficient that the bill of indictment should have been returned 
“Not a true bill,” but that there should have been either a conviction 
or acquittal upon it. That was an action for a malicious prose- 
eution, where the plaintiff alleged in his declaration that he was in 
due form of law acquitted on the indictment. The record showed 
that a nolle prosequi had been entered; the court said the record did 
not support the declaration, for the nolle prosequi was a discharge 
from the indictment, but not an acquittal of the crime. But they did 
not say that if it had been set forth in the declaration that a nolle 
prosequi had been entered, and the record had supported that alle- 
gation, that the plaintiff could not go on with his suit, because the 
prosecution had not been finally decided upon. 

I think the plaintiff is entitled to judgment. 

: Henperson, J. If A. steals the goods of B. and sells them 
(268) to C., B. may recover the goods of C. before A. is convicted or 

acquitted of the felony; but if B. sells the goods to C. in mar- 
ket overt, B. could not, at common law, recover the property either 
before or after the conviction of A., for the sale in market overt 
changed the property; in neither case, that is, either before or after 
the conviction, at common law, could B. recover them from A., the 
thief. If policy and not forfeiture occasioned the merger, why could 
B. sustain his action against C., where they were not sold in market 
overt, and not against A.? Policy requires the conviction or acquit- 
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tal of A. as much in the case where the goods are found in the pos- 
session of C. as when found in A.’s possession. If policy alone gov- 
erned, the inducement to prosecute offenders should operate in both 
cases; there is as much necessity in the one case as the other. But 
at the common law there was no inducement to prosecute to a con- 
viction, for before the statute of Hen. VIII the goods were lost to the 
owner upon a conviction; the former owner could not reclaim them 
even from the thief. It was his interest to prosecute, but not to 
convict. What had policy, then, to do with encouraging an honest 
prosecution? It was on the other side. But that statute repeals the 
common law in cases where the former owner aids in the prosecution 
by awarding a restitution; but the law of merger was in force long 
before the passing of this statute, and it is the influence of this stat- 
ute which sustains the owner’s right to the goods after a sale in market 
overt, for it gives restitution of the goods; it acts in rem on the thing, 
and annuls the common-law effect of a sale in market overt. By the 
statute of Hen. VIII the property is ordered to be restored to the 
owner who aids in the prosecution, and it is his whenever found and 
under whatever circumstances. Upon a conviction in an appeal of 
robbery, the appellant might obtain his goods if in the hands of the 
felon; but before the statute it affected not sales in market overt. 
The statute may since have been extended to convictions on 
appeal. I have not examined, nor is it necessary, in this case. (269) 
This is almost enough, if not quite, to prove that the law of 
merger is not founded on policy alone. But further, it is confined in its 
operation to cases of felony, that is, to cases of forfeiture; for all felo- 
nies amount to a forfeiture. Are there, then, no other crimes which the 
policy of the law forbids being compromised, or where inducements 
should not be held out for a prosecution? Forgery, perjury, every species 
of the crimen falsi, heresy, which latter was punished with death? In 
none of these is there a merger. For what reasons are not some of them 
as atrocious as the lesser larcenies; for instance, petty larceny, or 
even the stealing above the value of twelve pence? Why, then, does 
the law of merger not prevail in that case? Because there is no 
forfeiture. When we see the law of merger invariably, follow the 
law of forfeiture, as the shadow does the substance, and never find — 
it where forfeiture is not, it is a strong reason to believe that it is 
founded upon it and grows out of it; for it is a maxim in most gov- 
ernments, at least, it is so in England, that where the rights of an 
individual conflict with the rights or claims of the sovereign, that the 
rights of the individual must give way; and as by forfeiture all 
the goods of a felon are forfeited to the king, even those which were 
the subject of the prosecution, and for the stealing of which he was 
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convicted, to sustain an action against him would impair the rights 
of the crown, as thereby the fund to be forfeited upon conviction 
would be lessened. If policy forbids the action, I should think it 
might be pleaded; and yet we find no such plea, for it appears to me 
that the maxim Nemo audiendus est suam turpitudinem allegare does 
not apply to such cases where policy forbids the act, for it is better 
that a man should shield himself by his own infamy than that: the 
publie policy should be violated. The manner in which it is got 
at shows that it forms no defense, that the sovereignty acts without 

regard to the defendant’s benefit. If it appears in the declar- 
(270) ation, the defendant demurs; this is not offering this as a 

defense; it already appears; the demurrer calls the attention 
of the court to it. So if moved in arrest of judgment; but it is never 
pleaded. If it appears by the evidence on the trial, the court (that 
the rights of the crown may not be diminished) directs the jury to 
acquit the defendant. Upon the whole, I think that forfeiture, and 
not policy alone, gave rise to the doctrine of merger. 

Whether the law of forfeiture is still in force, in cases where the 
State insists on such right, I think it is entirely unnecessary to decide. 
But I am not disposed to postpone doing justice to the plaintiff, in 
expectation that by so doing I shall impair the rights of the State 
by lessening the felon’s estate, when the State comes to claim the 
forfeiture; for it would be a vain and fruitless expectation, for the 
State has not for at least half a century, and perhaps for a much 
longer time, in a single instance asserted that right. Therefore, I 
say, whatever may be her actual rights if she thought proper to 
enforce them, I cannot consent to delay doing justice to this plain- 
tiff lest I should interfere with the claims of the State, when from 
the former consent of the State’it is reduced to a moral certainty 
that no such claim will be asserted. 

I do not think it necessary to give my opinion on the other point, 
to wit, that even if the rule of merger be founded on policy, enough 
has been done by the plaintiff in causing a bill of indictment to be 
p-eferred against the defendant, which the grand jury refused to find; 
but would observe that if in England an acquittal before the petit jury 
was required, such rule might not apply here; for there, if the 
Attorney-General will not prosecute or the grand jury will not find 
a bill, yet the person injured may still bring the offender before a 
petit jury by a prosecution entirely under his control, to wit, an appeal; 

and that the most rigorous policy could not require more in 
(271) either country than the utmost exertions of the injured party 
to bring the offender to justice. In this country the injured 
party’s utmost efforts end with an honest exertion before the Attorney- 
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General or before the grand jury. In England more may be required 
of him, because there he can do more, a trial before a petit jury, for 
by his own act he can effect that. But for the reasons given in the 
foregoing part of this opinion, I think that the judgment of the 
court below should be reversed and judgment given for the plaintiff. 
I am aware that Lord Ellenborough, in 12 East, founds the doctrine 
on policy. Whatever falls from that great -judge deserves great 
weight; but it is mere dictum, not necessary to the decision of the 
case, it being an action brought to recover damages for an injury re- 
ceived by stabbing. The judge reported that it was within the stat- 
ute, and therefore a felony, but the defendant had been acquitted; 
the question was, Could the action be sustained? It was adjudged 
that it could; for, let it be founded on forfeiture or policy, there was 
no merger; the acquittal barred future prosecutions, therefore, there 
could be no forfeiture. The policy of the law was complied with, 
for there had been a prosecution, and if not conducted with good 
faith, it might be shown. See 2. Term, 750, Harwood v. Smith. 
Offenses made capital by statute, and not declared to be felonies, 
do not cause the trespass to merge, but where it is made a felony 


they do. 
I think that judgment should be rendered for the plaintiff. 
Per Curiam. Reversed. 








DEN on DEMISE oF RUTHERFORD’S HEIRS v. WOLFE. 


The act of 1801, permitting the nearest descendant or relation, not an alien, 
to inherit where there are nearer relations who are aliens, is not repealed 
by the act of 1808, providing a general system of descents, because the 
act of 1808 provides a system of descents so far only as regards the ques- 
tion of consanguinity, and, therefore, leaves untouched the law of 


alienage. 


Appear from Badger, J., at Rutuerrorp, in ejectment, the (272) 
facts of which are as follows: 

James Rutherford, of Scotland, a native-born subject of the king 
of Great Britain, removed to the United States in 1781, and continued 
to reside therein until 1819, when he died, seized in fee simple of 
the lands described in plaintiff’s declaration, intestate, without issue 
and without having ever been married, leaving him surviving brothers 
and sisters residing in Great Britain, natural-born subjects of the 
king of that kingdom, who are not citizens of the United States, but 
are aliens incapable of inheriting real estates. The said James left 
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also surviving him one Walter B. Rutherford, a nephew of the said 
James, and son of one of the before-mentioned brothers of the said 
James; the said Walter is an alien, born in Great Britain, now re- 
siding in this State, but has never been naturalized. The lessors of 
the plaintiff are the children of the said Walter B. Rutherford, and are 
natural-born citizens of the United States, and the said lessors of the 
plaintiff are the only persons of kin to the said James who are citizens 
of the United States, or any of them. Catherine one of the lessors 
of the plaintiff, was born before the death of said James; the others 
were born since. The jury further find that the defendant is in 
posession of the premises as a tenant under the trustees of the Uni- 
versity of North Carolina, who claim the land as escheated prop- 
erty. Badger, J., who presided, gave judgment for the defendant, 
and plaintiff appealed to this Court. 


Wilson for plaintiff. 


Gaston contra. 


(275)  Tayror, C. J. The ciretimstances of this case, and the argu- 

ments addressed to the Court render it necessary, in my appre- 
hension, to consider two questions: (1) Whether the title of the lessors 
of the plaintiff is valid, independently of Laws 1801, ch. 575; and if it 
be not valid, without the aid of that act; then, (2) Whether that act is 
repealed by the Laws of 1808, ch. 739. The second section of the first 
act provides that where any person shall die seized of real estate of 
inheritance in this State, leaving descendants, or other relations, citizens 
of the United States, who would according to law inherit were all the 
nearer descendants or relations extinct, but who, according to the now 
existing laws, cannot inherit, because there may be others who, if citi- 
zens, would be entitled to inherit, but, being aliens, cannot hold lands in 
this State, whereby such estate would escheat; in such case the nearest 

descendant or relation of the deceased, being a citizen of the 
(276) United States, shall inherit. The lessors of the plaintiff are the 

grand-nephew and nieces of James Rutherford, the person last 
seized of the land in controversy; and in claiming as heirs to him they 
must unavoidably derive their title through their father, W. B. Ruther- 
ford, who is an alien. Upon common law principles, this would form 
an insuperable impediment to their right, for in immediate descents a 
disability by alienism, not only in the parties, but in any intermediate 
ancestor, through and by whom the descent is made, will prevent it 
taking effect. Thus, if the son of an alien be a citizen, he cannot inherit 
to his grandfather, nor to his uncle, because he must claim through his 
father, who was not inheritable. But, where a person does not so claim, 
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by right of representation through an alien, it is no obstacle to the 
descent to him that the nearest heir is an alien; as where there are three 
brothers, all aliens, and the two youngest were naturalized and the eldest 
had issue, then the third brother died, it was adjudged that the land 
could not descend to the eldest brother or to his issue, because he was 
incapable himself, and his issue cannot claim by representation; there- 
fore, it shall descend to the second brother. 3 Salk., 130. On this prin- 
ciple and distinction it was held, in the case cited from 4 Wheaton, that 
when a person dies leaving issue who are aliens, the latter are not deemed 
his heirs at law, for they have no inheritable blood, and the estate 
descends in the same manner as if no such alien issue were in existence. 
As the claimants in that case were the nieces of the person last seized, 
who was a citizen but whose issue were all aliens, and as the ancestor of 
the claimant was a citizen, it was not necessary to the decision of the 
cause to state the alternative branch of the proposition, and declare how 
the law was where a person claimed through an alien. That case would 
be an authority for the present, provided J. Rutherford had left 

an alien brother, and a nephew citizen, whose father had also (277) 
been a citizen; the alien brother would not obstruct the descent to 

the nephew, but would be overlooked, or set aside in his favor, although 
nearer in degree. The distinction between the failure of hereditary 
blood by reason of alienism and by means of attainder, showing that the 
next heir will take in the first instance, but not in the last, is stated in 
Co. Lit., 8a. But it is more perspicuously summed up in the law of 
forfeiture (p. 72). “When a man was not capable of civil right by 
nature, as an alien born and never naturalized, being unknown to the 
law, he was excluded from inheriting, and the next of kin within the 
allegiance who did not claim under him was admitted; or when he had 
incurred civil disabilities by his own voluntary act, not criminal, as one 
who entered into a religion or abjured the realm, he was taken to have 
undergone a civil death, and the next in course of descent entered. But 
when he is attainted of treason or felony, the law will not pass him over, 
and marks him out in rei exemplum et infamiam. Hence it is that 
though he was never in possession, nor those who claim under him more 
capable of inheriting than he by reason of the consequential disability 
arising from the attainder of the ancestor, yet the estate will be inter- 
rupted in its course to the collateral, and escheat. Reasons of political 
expediency may be deduced from the structure of peculiar governments 
for this distinction. But in the view of reason and justice the estate 
ought to go to the next collateral branch in the case of attainder, as well 
as in that of alienism, since it is not necessary for the collateral to derive 
this title in either case from the disqualified person, but may make it 
from a common ancestor. It seems to me to follow incontestibly that the 
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act of 1801, before cited, bears distinctly on the case, and if it be repealed 
the land has escheated. Secondly: The act was made for the purpose of 
regulating descents in certain cases, and is conceived in a spirit of justice 
applicable to any system of descent, and founded on a policy that 
(278) is permanent and universal; for whether primogeniture preveil, 
or a distribution among all the childen, it is equally equitalle in 
principle and conducive to the welfare of the republic that the title by 
escheat should not take place while there are any relations of the de- 
ceased who are members of the State; that it should not prevail over the 
claims of a widow. The act of 1808, which it is agreed has operated a 
repeal of the first, establishes certain canons of descent, which must pre- 
vail whenever they are inconsistent with any former regulation on the 
same subject. Its design was to trace the course of descent according 
to the degrees of relationship in which the parties stood to the person 
last seized, leaving all the qualifications and disqualifications to be ascer- 
tained by the existing laws. None of these enter into the purview of the 
act; they are settled by other principles, and depend upon a distinct 
policy. The common law, modified as it has been by several acts, must 
be resorted to to form a construction upon every part. Deprived of this 
essential aid, we shall be met by difficulties and absurdities at every step 
we take. The first canon provides that inheritance shall lineally descend 
to the issue uf the person last seized. When we inquire, What issue? 
the common law answers that they must be citizens; but the act con- 
strued without this aid would make aliens inheritable. The common 
law would add, the heirs must also be legitimate; but an act passed in 
1799 makes natural children inheritable to their mother in certain cases, 
and to each other. Who can believe that the act of 1808 designed to 
repeal that law? Again, must the issue be in full life at the death of 
the ancestor The act itself does not instruct us, but the common law 
answers that posthumous and after-born children are entitled to inherit. 
It appears to me that the two acts are perfectly reconcilable with each 
other, and that to construe the last a repeal of the former one would do 
manifest violence to the intent of the Legislature, who, by their 
(279) express declaration repealed only such laws as come within the 
meaning and purview of the act of 1808. I think the act of 1801 
comes within neither, and the plaintiffs are entitled to judgment. 


Hatt, J. The object of the act of 1801 was to permit citizens to 
inherit the estates of their deceased relatives, although there were other 
persons more nearly related to the deceased who were aliens; that 
estates should take the same course of descent among citizens as if there 
were no alien relatives in existence who might intercept them. 
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I think the act of 1808 intended to regulate descents among citizens, 
in the number of which were included those whom the act of 1801 had 
imparted heritable blood and not to revive as to them the obstacles which 
before that time stood between them and inheritances. The act of 1808, 
as I think, did not intend either to create new heirs or to take away 
heritable blood from those who had it before that time; if it intended the 
latter, we may as well admit that it. intended the former; and if so, it 
will have the effect to repeal that part of the common law which 
declares that aliens shall not inherit real estates; for this act declares 
that in particular cases lands shall descend to the next collateral heirs of 
the person last seized, and some of those heirs may be aliens, of whom 
the act of 1808 makes no mention. 

Again, giving this construction to the act, it would repeal the act 
giving heritable blood to bastard children, for that act declares that 
such children may inherit from their mothers and from each other, 
which by common law they could not do. But I think that the two acts 
of 1801 and 1808 may stand well together; that it was not the object of 
the Legislature by the last act to repeal the provisions of the first. I am, 
therefore, of opinion that judgment should be given for the plaintiff. 


Henperson, J. The act of 1808 forms of itself a complete (280) 
system of descents, so far only as regards the question of consan- 
guinity. So far, and so far only, all prior laws are abrogated by it 
as coming within its purview and enactments. It affects not the law of 
descents in any other point. An alien son or brother is not by that act 
called to the inheritance, although the first may be the issue of the person 
who died actually seized or the second the next collateral relation of 
such person, there being a failure of his issue. The law of alienage being 
unaffected, by the act, as not relating to the question of consanguinity, 
upon which alone the act of 1808 operates, it is, therefore, not within its 
purview, that is, provisions. A person must, therefore, so far as regards 
consanguinity, bring himself within the rules prescribed by the act of 
1808, for that act repeals all prior rules on that subject. But with per- 
sonal qualifications or disqualifications that act has nothing to do. It 
does not repeal them, whether imposed by the common or statute law. 
That the act of 1808 embraces the rules and orders by which the con- 
sanguinii shall be called to the succession is apparent upon its face, for 
it is silent as to all other rules; nothing is said on the subject where there 
are no consanguinii or none who can take. The title of the lord by 
escheat, the widow under the act of 1801, are left to the operation of 
prior laws. In fact, if the act of 1808 is an entire provision on the 
subject, as I take it to be, it, of course, provides for the rule which it 
abrogates to providing another rule; for on that the abrogation depends. 
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Where, then, are its provisions for the present case? What other person 
does it call to the inheritance? To whom would the act of 1808 give 
this property? To no one. Then it has made no provision for it. Nor 
is it a casus omissus; for it does not affect to. make provision for it. 
The law, therefore, of 1801, under which the plaintiffs claim, interposes 
not between the plaintiffs and one clamiing under the act of 1808, but 
between the plaintiff and the State, claiming under the,laws of 
(281) escheat. I, therefore, consider the act of 1801 as unaffected by 
the act of 1808, and that the judgment of the Superior Court 
should be 
Per Curtam. Reversed. 


Cited: Rutherford v. Green, 37 N. C., 124; Winton v. Fort, 58 
N. C., 250. 








DOE on Demise oF WALKER AND WIFE v. GREENLEE. 


When a purchaser under the sheriff, in support of his title, produced a mere 
memorandum from the clerk’s docket of the amount of the judgment, 
dated in 1783, and proved that nothing more could be found among the 
records connected with the suit, it was Held, that the entry, having been 
made in a new and frontier county, at the close of the Revolutionary War, 
might be received as a record, though if the judgment were of recent date 
it would be otherwise. 


EsxctMeEnt, tried before Badger, J., at W1LKEs. 

The wife of the lessor of the plaintiff claimed under the original 
grantee of the land, William Price, and regularly deduced title. 

The defendant claimed as heir at law to one James Greenlee, under a 
judgment obtained by said James against William Price, an execution 
and sheriff’s sale thereon; and in proof of his title the defendant pro- 
duced a writ of fi. fa. and a deed from the sheriff to James Greenlee as 
the highest and best bidder, dated in 1783. To prove the existence of 
the judgment on which this fi. fa. issued, the defendant produced a paper 
certified by the clerk of the court, and apparently an extract from the 
clerk’s docket, in these words, viz. : 


Strate or Nortru Carourna, Burke County: 


Court of Pleas and Quarter Sessions, July Sessions, 1783. 
Trial Docket, July, 1783. 


James GREENLEE v. WiLu1amM Price. 


Original attachment—Levied on his land. Judgment by default, and 
writ of inquiry. Verdict, 411. 2s. 6d. and costs. 
150 

















N. C.] DECEMBER TERM, 1824. 





FRANKLIN V. TERRELL, 





This was objected to as being insufficient to support the title of a 
purchaser at a sheriff’s sale; and the defendant produced a witness, 
who swore that he had searched the records of Burke County, 
and that the paper produced contained a copy of every original (282) 
paper to be found among the records of that court relative to the 
suit, except the attachment on which ‘the proceedings had taken place, 
and he believed he had seen that among the papers. 

The presiding judge sustained the objection, and instructed the jury 
that the defendant had not shown such a record as would support his 
ancestor’s purchase at the sheriff’s sale. Verdict for plaintiff; new 
trial refused; judgment, and appeal. 


Wilson for defendant. 


Gaston contra. 


Hatt, J. If the record offered purported to be a judgment of (283) 
recent date, I should hesitate before I could receive it as such. 
But it is a record of 1783, made in a new and frontier county court at 
the close of the Revolutionary War, at a time and in a place where we 
may presume the rescords were made and kept in a slovenly manner. 
Under these circumstances I think the record offered as a judgment may 
be deemed sufficient. The sheriff’s return under the attachment is that 
he levied on this land; there was a judgment by default, and on the 
writ of inquiry the jury assessed damages to 41 /. 2s. 6d. and costs. On 
this verdict we must take it that the court gave judgment, from that 
judgment a fiert facias issued, a sale took place under it, and the sheriff 
made a deed of conveyance for the lands in question to James Greenlee 
the highest bidder. The affidavit of Greenlee and the attachment are 
not shown, but we may reasonably presume they existed, from the pro- 
ceedings which have taken place in court afterwards, and which are 
now shown. For these reasons, I think the rule for a new trial should 
be made absolute. The other judges concurred. 

Per Curiam. New trial. 








DEN on Demise oF FRANKLIN v. TERRELL anp CAMP. 


A sale of land by the marshal for taxes, after a legal tender to the marshal 
by a part owner of all that was due, vests no title in the purchaser. 


Esectment, tried below before Badger, J., at Rurnerrorp. 
The jury found a verdict for the plaintiff, subject to the opinion of 
the court on the following case: The land mentioned in the plaintiff's 
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declaration (of which the defendants are in possession) was granted to 

Mary Franklin, the elder, about 1780. On the death of Mary Franklin, 
intestate, the premises descended upon Mary, the lessor of the 

(284) plaintiff, Thomas Franklin, and others, children and heirs at 
law of the grantee. 

On 1 July, 1808, the marshal of the district of North Carolina con- 
veyed the lands to Camp for the sum of $2.38 that being the amount of 
tax due thereon by virtue of an act of Congress of 14 July, 1798, to sat- 
isfy which the land was sold. About one year previous to the sale for 
taxes Thomas Franklin, then a part owner of the land, made a legal 
tender to the collector of all that was due to the United States upon this 
land; the collector refused to receive it, and no demand was made of the 
tax until the sale of the land. 

Since the conveyance to Camp, Thomas Franklin and the other 
children and coheirs have released and conveyed their interest in the 
premises to the lessor of the plaintiff. 

If the court shall be of opinion that the defendant has a good title 
under the marshal’s deed, then the verdict to be set aside and a nonsuit 
entered; otherwise, judgment to be entered upon the verdict for the 
plaintiff. The court gave judgment for the plaintiff, and defendants 
appealed. 

For the defendant it was argued that on a sale for taxes it was only 
necessary for the purchaser to show that the tax was unpaid, and that 
the sheriff had sold and conveyed. It is not necessary to show an adver- 
tisement. 

On the other side it was said that in every exercise of a naked power 
it is necessary that every circumstance prerequisite to the exercise of 
the power should precede it and the person claiming under it must show 
that it did precede it. If a party claim under the deed of a marshal 
selling for a direct tax, he must show every act in pais necessary to pre- 
cede such sale. The deed is not prima facie evidence that the land was 

subject to such sale or that the acts in pais which give validity 
(285) to the deed did exist. 4 Wheaton, 79, and 5 ibid., 116, 119, were 
referred to. 


Hatt, J. I think there can be no reason in this case for granting a 
new trial. It is set forth on the record that a tender was made of the 
taxes due on the land; that tender, as to this question, was tantamount 
to a payment of them; and if no taxes were due, the marshal had no 
authority to sell. The consequence is that the deed executed by him is 
of no more validity that if it had been executed by any other unauthor- 
ized person; and in this opinion my brethren concur. 

Per Curtam. No error. 


152 














N. ©] DECEMBER TERM, 1824. 





CAMERON Vv. CAMPBELL, 





CAMERON, CHAIRMAN OF THE COUNTY CoURT OF CUMBERLAND, TO THE USE OF 
THE TREASURER OF PUBLIC BUILDINGS OF THE COUNTY OF 
CUMBERLAND v. CAMPBELL anp OTHERS.—From Cumberland. 


Where the condition of a sheriff’s bond was in these words, “That he shall 
well and truly account for and pay into the hands of the county trustee, 
for the time being, all such sum or sums of money as may be or shal] 
come into his hands, or which he ought to collect for the ues of the 
county; and in all things comply with the acts of the General Assembly in 
such case made and provided”; it was Held, that when the sheriff had 
received a part of the tax laid for the repairs of public buildings, the con- 
dition of his bond was violated upon nonpayment of it to the treasurer 
of public buildings, to whom, by the act of 1808, the sheriff is directed 
to pay it. 


Tus was an action of Desr on the following bond: 

“Know all men, ete., that we John McRae, Robert Campbell, etc., all 
of Cumberland County, are held and firmly bound unto John Dickson, 
Esquire, chairman of the county court of Cumberland, in the sum of 
£5,000 currency, payable to the said chairman or his successors in office, 
to which payment well and truly to be made,” ete. 

The condition of the bond was in these words, viz. : 

The condition of the above obligation is such that whereas the above 
bounden John McRae hath this day, by the justices of the county 
aforesaid been duly elected and appointed high sheriff of said (286) 
county : Now, if the said John McRae shall well amd truly account 
for and pay into the hands of the county trustee for the time being all 
such sum or sums of money as may be or shall come into his hands, or 
which he ought to collect for the use of said county, and in all things 
comply with the acts of the General Assembly in such case made and 
provided, then the above obligation to be void; otherwise, to remain in 
full force and virtue. 

The defendant pleaded that the conditions had been performed; and 
plaintiff, in his replication, assigned as a breach that John McRae had 
received $396 of the tax which had been assessed for the repairs of the 
- public buildings of the county, and that the said sum was yét due to 
the treasurer of public buildings and not paid. 

To this replication there was a demurrer and joinder in demurrer. 

It was admitted by the plaintiff that the county trustee had received 
all the public money payable to him, unless he was authorized to receive 
the aforesaid sum of $396. 

The presiding judge overruled the demurrer and gave judgment for 
the plaintiff; and it was agreed between the parties that should this 
Court sustain the demurrer, then, to prevent circuity of action, the 
parties submitted a case similar in all respects to the foregoing: except 
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that the breach assigned was the nonpayment of the $396 to the county 
trustee; and further, that should the demurrer in the first case be sus- 
tained, the parties agreed that the writ and declaration might be 
amended by substituting the name of the county trustee for that of the 
treasurer of public buildings. 


Gaston and Ruffin for plaintiff. 
Hogg for defendants. 


Taytor, C. J. The question presented in this case is, whether the 
breach is properly assigned in the declaration, in stating that the sum 
due has not been paid to the treasurer of public buildings. The defend- 

ants contend that the stipulation of the bond is that the moneys 
(287) collected by the sheriff should be paid to the county trustee, and to 

no other person; and that they as securities to the sheriff cannot 
be justly chargeable beyond or in a different manner from their engage- 
ment. In 1798 the Legislature, under a belief, as stated in the preamble 
of the act that there was no law then in force to compel the sheriffs, or 
any other person to give bond and sufficient security for the collection of 
the county and poor tax, passed an act, chapter 509, making it the duty 
of every sheriff thereafter appointed to enter into bond, with sufficient 
security, payable to the chairman of the court and his successor in 
office, for the due collection and accounting for the county and poor tax, 
as well as the public tax. When this act was passed there were in force 
three laws authoring the county courts to lay a tax for the purposes of 
the public buildings. By the Laws 1741, ch. 33, the tax was to be laid for 
two years, and to be collected by the sheriff in the same manner with 
all other public and parish taxes, and to be accounted for by him to the 
justices of the county court on oath. Viewing the first section of this 
act by itself, it would seem that this tax was only temporary, and to be 
laid at once for two years. But the second section of the act removes this 
idea’ for by that the justices are empowered to lay a tax of the same 
character, viz., a poll tax from time to time, as often as it might be 
necessary to repair or erect public buildings. This authority is repeated 
and confirmed by Laws 1795, ch. 433, by which the taxes are to be laid 
and collected annually. And by the same act a treasurer of public 
buildings is directed to be appointed, who, amongst other duties, is to 
call upon former commissioners who may have received moneys for the 
aforesaid purposes. From these two acts it results that it was the duty 
of the sheriff to collect the taxes for public buildings before 1798, and 

he was accountable for them to the county trustee by the express 
(288) terms of Laws 1777, ch. 127. It was probably intended by the 

act of 1795 before cited, to make him accountable to the treasurer 
of public buildings, but such intention is but obscurely expressed, and 
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could not safely be assumed. But it certainly would have been a less 
complicated mode of settlement than to make him first pay the county 
trustee, and then the latter the treasurer of public buildings, As to the - 
construction of the act of 1798, it seems, from the second section, that 
the sheriff was to account with the county trustee and the wardens, 
because he is allowed the same commissions with them as in the settle- 
ment of his public accounts with the treasurer. The county trustee is in 
this act called, I believe for the first time, the county treasurer, but 
the former is evidently meant, because the same appellation is used in 
’ some subsequent acts in relation to duties exclusively belonging to the 
county trustee. The terms employed in the act, “county tax,” signify 
every sort of tax levied for county uses in contradistinction to the taxes 
levied for the use of the State by the public revenue laws; and if the 
condition of this bond had been, drawn in the very terms of the act it 
would certainly have bound the sheriff to collect and account for the 
taxes laid for the public buildings. This brings me to Laws 1808, ch. 
755, by which the sheriff is again authorized to collect the tax for public 
buildings, and is for the first time made accountable to the treasurer of 
public buildings, against whom he is entitled to the same commissions 
as he was before against the county treasurer and county wardens. It 
may be observed here, in passing, that the treasurer of public buildings 
is contrasted with the county treasurer, by which it is plain that the 
county treasurer is meant by the latter. This act was in force when the 
bond was given, and for a long time previous, and it was in the power 
of any person becoming security for the sheriff, by an inspection of the 
law, to ascertain to whom he was accountable for this portion of 
the tax, and the extent of his liability. It was undoubtedly com- (289) 
petent for the Legislature to change from time to time the mode 
of the sheriff’s accountability without impairing the force or effect of the 
bond required by the act of 1798; and the sheriff being liable to account 
for all he collected for county use it could be but a shadowy difference 
| to the securities whether he were bound to pay it to the trustee and 
wardens, or a portion of it to the treasurer of public buildings. The 
breach must necessarily be assigned according to the truth of the case; 
and a bond conditioned to account with the county treasurer would not 
be forfeited by a failure to account with the treasurer of public buildings. 
But if the condition were to account generally, the breach would be 
properly assigned according to the manner in which the sheriff was liable 
by law; prout lex postulat. If the question, however, is considered on 
the words of the bond, they will, without any strained interpretation, 
provide for the case as it was intended by Laws 1808, ch. 755. The con- 
dition contains two distinct undertakings: the one is that the sheriff shall 
well and truly account for and pay into the hands of the county trustee, 
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for the time being, all such sums of money as may be or shall come into 
his hands, or which he ought to collect for the use of the county. The 
other is that he will in all things comply with the acts of the General 
Assembly in such cases made and provided. The first branch clearly 
provides for all the duties imposed on the sheriff in relation to the 
county trustee. Nothing could be added to it to make the obligation 
more distinct; it is complete in itself. If, then, the second branch is 
construed to import only the same thing with the first, it would have been 
inserted in vain, and is insignificant and superfluous. But as the acts 
of Assembly prescribe other duties to the sheriff, such as accounting with 
the county wardens and the treasurer of public buildings, if this clause 
be construed to embrace those duties, it becomes useful and sensible; 

it would be against all just construction not so to construe it. 
(290) The word “such” I understand as relating to any act of Assembly 

making the sheriffs responsible for any portion of the county tax 
to any other person besides the county trustee. From this reasoning it 
seems to me to follow that it was the intention of the parties to enter into 
the bond prescribed by the act of 1798, but so altered in its phraseology 
as to provide for the changes in the sheriff’s accountability which laws 
subsequently passed might have introduced. I think there should be 


judgment for the plaintiff. 


Harz, J. The act of 1798, New Rev., ch. 509, prescribed it as a duty 
of sheriffs to enter into bonds with security for the due collection of 
the county and poor tax. The act of 1808, New Rev. ch. 755, authorizes 
and directs the sheriffs to collect the taxes for defraying the expense of 
the public buildings, and to account with the treasurer of public build- 
ings for the same, and that they shall be entitled to the same commis- 
sions, and subject to the same rules, regulations, and restrictions in their 
settlement with the treasurer of public buildings as they are in their 
settlements with the county trustee. 

Taxes for public buildings are as much county taxes as any others 
that are laid in the county for collection. And I think the Legislature 
intended that the bonds given by the act of 1798 should be a security, 
not only for county taxes which were then usually laid and collected and 
paid to the county trustee, but for any other county taxes which might 
afterwards be imposed, payable to the treasurer of public buildings. The 
condition of the bond is broad enough, I think, to cover the taxes now in 
question. It is that the sheriff shall “in all things comply with the 
acts of the General Assembly in such case made and provided”; and the 
act expressly directed the money in question to be paid to the treasurer 
of public buildings. I cannot but think that the bond covers the 
delinquency complained of. There was not more difficulty in paying 
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the taxes to the county treasurer of public buildings than there (291) 
was in paying them to the county trustee. I think the judgment 
of the Superior Court should be affirmed. 


Henverson, J. The material words of the sheriff’s bond on which 
this suit is brought, are that he “shall well and truly account for and 
pay into the hands of the county trustee for the time being all such sum 
or sums of money as may be or shall come into his hands, or which he 
ought to collect for the use of the county, and in all things comply with 
the acts of the General Assembly in such case made and provided.” By 
the acts of 1808 the sheriff of the county is authorized and empowered to 
collect the taxes laid for the erection and repairs of the public buildings, 
and he is required to pay the same to the treasurer of public buildings. 
And in making the settlement, paying the money, etc., he is made subject 
to the same rules as in making his settlemnt with and paying the money 
to the county trustee. And it is further declared that he shall not be 
reélected sheriff unless he shall have produced the receipt of the treasurer 
of public buildings. As the words of the act are not imperative that he 
shall collect, but only that he is authorized and empowered, some doubt 
may be entertained whether a bare omission to collect is a breach of 
official duty; but I think there can be none as to his not paying over 
money which he has actually collected by virtue of his office and not 
barely under color of his office. The act complained of is, therefore 
a breach of official duty; it is the withholding from the proper person 
money which came into his hands as sheriff. But it is said that this 
bond does not extend to this case, because the act of 1808 does not 
require that any bond should be given by the sheriff to discharge 
the duty authorized by that act, and that all the words of this bond 
are referable to other duties. I think the inference is not correct. 
When an act of Assembly directs that all sheriffs, clerks, etc., 
shall give bonds for the faithful discharge of their duties, the (292) 
bond becomes attached to the officer, and when afterwards new or 
other duties are attached to the office they become obligatory at least 
on all future incumbents; and these official bonds embrace those new 
duties as well as the old. When the Legislature passed the act of 1808, 
it was unnecessary to declare that the sheriff should give bond for his 
performance of them, for it was secured by the official bond which by 
prior laws was attached to the office. To declare this again would be 
unnecessary. Where highly responsible duties are superadded, it might 
be prudent to increase the penalty of the bond. Had this additional 
duty been added after the bond in question had been executed perhaps 
the securities might have reason to complain, for they might be willing 
to become responsible that their principal should perform all duties by 

157 








IN THE SUPREME COURT. [10 





GILKEY Vv. DICKERSON. 


the laws imposed, and yet be unwilling to undertake for those imposed by 
after-made laws (if such be the fact, I beg to be understood as express- 
ing no opinion). But such is not the case; no after-duty is imposed ; for 
the sheriff was authorized to collect these taxes by prior laws. And if 
the bare appointment to the office did not make this an official duty, but 
the official breach was in omitting to pay over the taxes after having 
collected them, it is to be remembered that they, his securities, afforded 
to him the power of acting as sheriff; and should be answerable for all 
county moneys which he collected by virtue of his office, not barely under 
color of his office. 

Per Curtam. Affirmed. 


Cited: Boger v. Bradshaw, 32 N. C., 232; McKenzie v. Buchanan, 
51 N. C., 33; Wilmington v. Nutt, 78 N. C., 180; S. c., 80 N. C., 267. 





(293) 
GILKEY v. DICKERSON. 


1. An execution binds property from its teste, so that no sale of it after execu- 
tion issues is valid against the execution. 


2. It is not necessary that a sheriff should absolutely touch personal property 
or remove it out of defendant’s possession to constitute a levy; but the 
mere delivery by a defendant of a list of his negroes to the sheriff is no 
levy; though had the negroes been present, and had the plaintiff signified 
that he held them bound to answer the execution, and if no opposition 
was made to the sheriff's possessing himself thereof if he desired it, it 
would have amounted to a levy. 


Tus case was here 9 N. C., 341, On the new trial below before 
Badger, J., at Ruruerrorp, the case appeared to be this: 

The plaintiff on 19 September, 1820, bought certain slaves of one 
Alley for value and bona fide, and took them into possession; and after- 
wards, on 7 October, 1820, the defendant (who was coroner of the 
county) levied on the slaves by virtue of an execution issuing from 
September Term, 1820, returnable March, 1821, at the instance of the 
State Bank against Alley, took the slaves into his possession and sold 
them. 

The State Bank obtained its judgment at March Term, 1820, for 
$2,130; a fi. fa. issued thereon to the defendant (Alley being then 
sheriff), returnable September Term, 1820, and tested of March; the 
execution was returned by the coroner at September Term without 
any indorsement thereon, when the clerk altered the teste and issued the 
same writ as an alias from September, 1820, to March Term, 1821, and 
it was under this last writ that the defendant levied and sold. 
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The plaintiff on the trial introduced Alley to show that a levy had been 
made on the first writ of fi. fa. to the value of the debt; Alley swore that 
the defendant in June, 1820, called on him and asked him for a list of 
property which he might sell to satisfy the execution, and Alley 
gave him a list of sundry negroes equal in value to the amount of (294) 
the debt, but these negroes were never taken into possession by 
defendant, and in September Alley carried them to Tennessee and sold 
them. 

There was no other act done by the defendant as a levy except taking 
the list as above stated. 

The presiding judge instructed the jury that there was nothing in the 
transaction between the defendant and Alley which amounted to a levy 
to discharge Alley; that the negroes which plaintiff had purchased were 
subject to the execution under which they were sold by defendant in 
October, notwithstanding the sale to the plaintiff was fair and for full 
value; that the defendant was justified in selling them by his execution, 
and was entitled to a verdict. 

There was a verdict and judgment for defendant, and the case stood 
before this Court on a rule to show cause why there should not be a new 
trial. 


Taytor, C. J. It will admit of no doubt that the execution which 
issued against Alley bound all his property from its teste, which was in 
March, 1820; and notwithstanding a bona fide sale of any part of it 
after that period to the plaintiff, it was still liable to be taken in execu- 
tion. But the plaintiff alleges that a levy having been made of the negroes 
and property belonging to Alley of sufficient value to pay the balance of 
the debt, the two negroes now sued for were discharged from the lien 
and became a fair subject of private sale. The inference would be 
correctly drawn if a levy on sufficient property had in fact been made; 
but it plainly was not made. It does not appear that the coroner ever 
saw the property, or might have seen it if he had desired. The delivery 
of a list merely, without some act on the part of the coroner amounting 
to an actual seizure, or sufficient at least to vest a special property in 
him, so as to maintain trover against one who converted them 
before a sale cannot be deemed sufficient. Had the property (295) 
been present when the list was delivered, and the coroner had 
signified that he held it bound to answer the excution, and there was no 
opposition to his possessing himself of it had he so desired, it would 
have amounted to a levy; for it has never been understood that actual 
touching the property was necessary, or that it must be removed out 
of the possession of defendant. 
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The law allows the sheriff to take a bond for its forthcoming, and if 
he think proper to incur the risk of leaving the property with the debtor 
without a bond he is at liberty to do so. The coroner himself by not 
returning this levy seems not to have considered it as one; and upon the 
whole there is no reason to disturb the verdict. ° 


Hari, J. I think the judgment given in the Superior Court was a 
correct one. It is not stated in the case whether the alias fi. fa. bore 
teste before the purchase made by the plaintiff or not; but the alias was 
a continuance of the first fi. fa, and no position is better founded than 
this, that an execution binds the property of the defendant before it is 
levied so as that no sale or disposition made of it by him is valid against 
such execution. It is also true that if the sheriff levies upon property 
sufficient to satisfy the debt, that property must be accounted for before 
other property of the defendant is liable. But in this case the negroes 
which the defendant gave the coroner a list of were. not levied upon by 
him or taken into his possession; giving such teste was not a levy. I, 
therefore, think judgment should be given for the defendant. 


Henpverson, J., was of this opinion also. 


Per Curiam. No error. 


Cited: Palmer v. Clarke, 13 N. C., 357; Clifton v. Owens, 170 N. C., 
611. 








(296) 


BECKERDITE v. ARNOLD. 


A justice’s execution binds chattels from its teste. 


Trover, tried before Norwood, J., at Ranpotpnu, brought to recover 
the value of a mare, and the facts on the trial below appeared to be 
these: The plaintiff purchased the mare of one Dockery on 2 or 3 
October, 1822, and the defendant who was a constable, afterwards 
levied on and sold the mare by virtue of an execution from a justice 
of the peace against Dockery, dated 1 October, 1822, which came to his 
hands before the sale by Dockery to the plaintiff. 

It appeared also that the judgment against Dockery was obtained 
in the name of Lamb to the use of Pierce on 19 January, 1822, and 
that execution was stayed thereon by Lamb. -It was held by Norwood 
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J., on the trial below, that the justice’s execution bound from the 
levy, and not from the teste, and from the judgment rendered de- 
fendant appealed. 


J. Martin for the appellant. 


“Tay | 


Taytor, C. J. No difference exists between the lien of a fi. fa. 
issuing from a magistrate and one from a county or Superior Court, 
so far as they regard chattels. Both bind the property from the 
teste, which, with respect to a justice’s execution, must be understood 
the date of its issuing. The authority of the officer is in both cases 
equally complete to levy and sell the property by virtue of the 
execution, and no further act is required to confirm or validate (297) 
it. But the execution of a magistrate binds land only from 
the levy, because the authority to the constable is but conditional and 
qualified; he can only levy upon land for want of goods and chattels 
to satisfy the execufion, and because after the levy so made he has no 
authority to sell, nor is any authority communicated by the same ex- 
ecution, but a return of the levy is to be made to the justice, and by 
him to the county court, by whom alone the order to sell land can be 
made, and by the sheriff alone can the order be executed. The only 
operation of the first execution, therefore, is to create a lien upon land 
by virtue of the levy; when that is done it has discharged its office, 
and hence it has been repeatedly decided that land is not bound in such 
an execution before the levy, for at the teste of the execution it is con- 
tingent whether the land will be liable or not. This partial and uncer- 
tain effect cannot be predicated of a fi. fa. against chattels and there 
is consequently a difference in the respective liens. 


Hatt, J. It seems that the execution was in the hands of the con- 
stable, who is also the defendant, at the time when the plaintiff pur- 
chased the property in question of the defendant in the execution. 
T therefore think that the execution was a lien on the property, so 
as that the defendant in the execution could not dispose of it; and that 
the defendant in this case, being the constable, was.in the discharge 
of his duty when he levied upon it and sold it. I think there should 
be a new trial. 

And of this opinion was Judge Henprrson. 

Per Curtam. New trial. 


Cited: Deaver v. Rice, 20 N. C., 569. 
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(298) 
WOOD v. BULLOCK anp OrHers.—From Tyrrell. 
A feme sole makes a will, marries, and survives her husband; the will is 
good.* 


Tuts was an issue, will or no will, and on the appeal of the de- 
fendants stood before the court on a rule to show cause wherefore a new 
trial should not be granted. The facts are that Mary Wood, then 
Mary Spruill, on 26 November, 1818, duly executed the paper-writing 
offered as a will in the presence of two witnesses, and placed it in 
the hands of Popleston for safe keeping; that afterwards Mary Spruill 
intermarried with Wood, and previous to her marriage executed a 
settlement, conveying all her estate, real and personal, to trustees; 
Wood died, leaving his wife surviving him, and the trustees after his 
death reconveyed the estate to the wife. The will continued in the 
hands of Popelston uncanceled until the death of Mary Wood; and 
the said Mary, after the death of her husband, and after the recon- 
veyance of the estate to her by the trustees, told Popelston to take care 
of the paper, for she wished it to stand as her will. 

The court below held that the marriage settlement was a revocation 
of the will, and that it could not be republished by parol so as to pass 
the real estate, but that her declaration to Popleston amounted to a 
republication as to the personalty, if it were so intended. 


Haut, J. If a will be made before marriage, and the wife survive 
the husband, is it a republication? It is not to be controverted at the 
present day that the marriage of a feme sole is in law a revocation 
of a will made by her. Loe v. Staple, 2 Term, 684; though it is 
to be remembered that the reason of this rule is not, as has been 
sometimes supposed, an incapacity of the feme to make a will arising 

from the state of converture. The rule proceeds on a_ well- 
(299) known maxim of the common law, which, deriving no support 

from the artificial refinements of technical reasoning, carries 
at once conviction to the understanding by the simple force of reason 
and truth. The truth is that, as a will is ambulatory, in other words, 
as it may be altered or revoked to the very last moment of the testa- 
tor’s existence, there must not only be a capacity to devise at the 
time of making, but also at the time of consummating the will, viz., 
at the death of the testator. Now, as the wife could not control her 
property after marriage, no matter what events might render it 
necessary, there is a propriety in annulling entirely any distribution 
made of her property; lest if supported or not annulled it might con- 


*Otherwise now by Revisal, 3116.—ANNOTATOR. 
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travene her wishes in its subsequent disposition founded on events 
arising during coverture; for if there be reason in permitting a 
feme sole to exercise her understanding in making or altering a will, 
equal reason is there that when the law declares that by marriage 
she has technically lost understanding, if I may so speak, to make or 
alter a will, she shall not be prejudiced by an adherence to that 
already made; she shall be intestate. - 

But the question now presented is not as to the effect of marriage 
on the will of a feme sole, but as to the effect produced by her surviving 
her husband, having made a will dum sola; and it must be confessed that 
contradictory opinions have been given on the point. In its investiga- 
tion, while I readily admit the propriety of the rule stare decisis, 
I would yet respectfully examine and weigh the reasoning advanced 
in support of the different opinions. 

In support of the idea that the will is effectually and completely 
revoked by marriage so that survivorship of the wife does not re- 
publish it, the reasoning, when condensed, appears to be as follows: 

It is essential to the nature of a will that it should be ambulatory 
and liable to be altered or revoked at any period during the life of 
testator. A woman by marriage disables herself from making, 
altering, or revoking a will, and therefore upon marriage the in- (300) 
strument needs one essential characteristic of a will, viz., lia- 
bility to alteration or revocation, and, of course, must cease to be 
a will; and having once ceased, continues to be no will, whether the 
wife survive or not. 

This argument, in fact, begs the question; it is founded on a fallacy; 
it assumes that because at one period, viz., during coverture, it loses 
the character of a will, it loses it at another period, viz., after 
coverture has ceased. Now, the very question in controversy is whether 
the paper is to be construed in the same light during coverture and 
after coverture. It is an admitted point that during coverture the 
will is revoked, and the reason has already been assigned; but that 
reason can apply with no propriety to the paper after the coverture 
has ceased. The truth is that the argument above can never prove 
more than that during coverture the will is revoked, and if the wife 
dies during coverture she dies intestate. But the ground taken in 
it really supports the idea that the will is established again by the 
survivorship of the wife; for it is said that the will is ambulatory; 
this is true, and this character belongs to it until testator’s death. 
If, then, during testator’s life its ambulatory character should be 
suspended, not destroyed, by a technical reason, viz., that the wife 
has no will because of coverture, it would seem that when this tech- 
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nical reason was removed by husband’s death, it should again be ambu- 
latory on the obvious principle that cessante ratione, cessat et ipsa lex. 

Again, the case now before the Court serves to illustrate the ground 
on which, in one class of cases, the survivorship of the wife gives 
validity to her will made dum sola; I mean that class in which no 
change in testator’s situation has been produced by marriage. Thus 
we see Mary Spruill, while sole, selecting the objects of her benevol- 
ence and distributing her bounty among them. In this act she has 

furnished conclusive evidence that in the situation in which 
(301) she stood when unmarried she desired to make such and such 

a disposition of her estate. We find her years afterwards in 
precisely the same situation. The law will scrupulously respect her 
desires in disposing of her property, as it will those of every person, 
provided the ceremonies required in declaring those desires be complied 
with, and it is unwilling that she should die intestate. Is it not a 
very fair, nay, the only rational, presumption that, as under certain 
circumstances she devised or bequeathed in one way, that under pre- 
cisely the same circumstances she would wish to make precisely the 
same disposition of her effects, more especially as a contrary desire 
might so easily have been expressed by a new will, and as the inten- 
tion not to die intestate under these circumstances has so plainly 
been expressed by the will already made? 

An attempt has been made thus far to consider the question without 
reference to authority; but this is not wanting in support of the 
position that upon the death of the husband the will is republished. 
A leading and very early case in which the subject is referred to is 
Brett v. Regden, Plowd., 348a, in which it is thus put: <A feme 
sole makes her will on 1 May, and gives land thereby, and afterwards 
on 10 May she takes husband, who dies on 20 May, and afterwards 
the woman dies on 30 May; the devise is good, and yet, if it should 
be considered according to the time of the date, the will would be 
countermanded by the espousals; but it is not so, for it does not take 
effect until her death, at which time she was discovert, as she was at 
the time of making the will, and the intermarriage shall not counter- 
mand that which was of no effect in her lifetime. The reason, viz., 
that a paper, which must owe its validity to the death of its maker, 
and during his lifetime is of no effect, cannot be affected by any 
circumstances arising before it is of effect, is to my mind unanswerable. 
This respectable authority is sustained by Godolphine, Orph. Leg. fo., 
29, sec. 1, and Forse v. Hambling, 4 Coke, 61; to which I would add, 
that without intending to quote the book as an authority, for it is 
but a compilation, though a most respectable one, the same doctrine 
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is laid down by Cruise, title Devise, ch. 6, sec. 47. I am therefore of 
opinion that the will of Mary Wood, made when she was Mary 
Spruill, is good and effectual to pass both realty and personalty, and 
that a new trial should be granted. 


Henverson, J. This is a question on which the elementary writers 
differ, and I cannot find a single common law adjudication on the point. 
We must, therefore, resort to first principles to decide the case. <A 
last will being in its nature revocable and ambulatory, and being sup- 
posed to contain the last wishes of the maker as to the disposition of his 
property after his death, requires that the maker should be a free agent, 
not only at the time of making the will, but also at the time of death; 
otherwise, the power of revocation, which is incident to the very nature 
of a will, could not be exercised. But I can see no reason why this free 
agency should continue uninterrupted from the making to the time of 
death. I think the reason of the thing is answered if it existed at the 
time of death, and that a temporary want of free agency, such as is 
effected by the marriage of the maker, being a feme, operates only as a 
suspension and not as a revocation. If she dies during the marriage, 
the will is considered as revoked, for if she had desired to revoke it she 
had not a free will to do it; the law, therefore, does it for her. But if 
she survives her coverture, and does not revoke it, there is no necessity 
for the law doing it, for had she desired it she could have done it her- 
self, marriage in this respect operating like captivity. And it seems 
agreed by all that if a person makes a will and is after taken captive, 
it operates only as a suspension of the will, and if the maker dies in 
captivity the will is revoked, but if he regains his liberty it sets 
up his will again without any republication. But it is said that (303) 
marriage is different from captivity, because it is voluntary and 
captivity involuntary. It is true, there is that difference; but I cannot 
see that different results, not connected with the question whether the 
situations were voluntarily or involuntarily assumed, should be drawn 
from it. If the want of the power of revocation was inflicted as a pun- 
ishment for crime, then it would be all-important to make this differ- 
ence in the results; but we know that it is not. The want of that power, 
to wit, of revocation, arises from want of free agency in both cases; and 
it is, I think, restored by the restoration of free agency in both cases. 
This case has also been compared with revocations or rather ademp- 
tions, by a feoffment or grant of the lands devised, although the devisor 
takes back the same estate in the lands. The eases, I think, are very 
unlike each other. A devise of lands is looked upon as a conveyance, 
not as a testament is in thé civil law, an appuintment of an heir; there- 
fore, a person must have that which he devises, as he must have that 
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which he grants, and there can be no estoppel in wills as in deeds, by 
which the devisee could take as in case of a deed, for estoppels operate 
only where there are parties, and there are no parties in a will. The 
will being ambulatory and revocable it is necessary that the devisor 
should not only have the power to devise, that is, to grant when he 
makes his will, but that he should have the uninterrupted power up to 
the time of his death: by power here I mean ownership in the land. If, 
therefore, he disposes of the land, the will is revoked, because he has not 
the thing which is attempted to be granted; and being revoked, a repur- 
chase of the land does not set up the will again, for that can be done 
only by republication, and a repurchase bears no analogy to a republi- 
cation. The will in such case is revoked, not because the devisor in- 

tended to revoke, but because he had not the power to devise, to 
(304) grant, for he could not grant that which he had not. The revo- 

cation, therefore, in such case is not dependent on free agency; 
for if in the same conveyance devisor takes back the same estate, yet it 
is a revocation, which shows that the revocation does not depend on 
intent. I have used the term revocation in deference to authority, but 
it is rather an ademption, and, therefore, I have not noticed the mar- 
riage settlement; for no question growing out of it can arise upon the 
probate of a will, and can only arise in contracts about the property 
devised between the heir and devisee. I, therefore think that the testa- 
trix, being unmarried at the time of making her will and at the time 
of her death, the will is a good one, that is, not revoked. For these 
reasons I am of opinion that a new trial should be granted. 


Taytor, C. J., dissentiente: Whether the will of a woman is revoked 
by her subsequent marriage is a question which does not seem to be 
considered ag settled by any series of adjudications, and on which I 
must be guided by the best light I can obtain. The law is thus far 
certain, that a woman’s marriage alone will be a countermand of her 
will if she dies in her husband’s lifetime. Coke’s Rep., 41. The reasons 
given in that case by the Court were that the making a will is but the 
inception of it, and it does not take effect till the death of the devisor; 
but it would be against the nature of the will to be so absolute that he 
who makes it, being of good and perfect memory cannot countermand 
it; and, therefore, the taking of a husband shall be a countermand at 
law. (2) That it would be mischievous to women if their wills after 
their marriage were to stand irrevocable. And this they must be, unless 
the marriage was a revocation; for the law will neither allow a will to 
be made nor revoked by a feme covert, because both might then be done 
by the constraint and coercion of the husband. In the argument of that 
ease a dictum of Manwood was cited from Plowd., 343, that if a 
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feme sole make her will on 1 May and give land thereby, and (305) 
afterwards on 10 May she takes husband, who dies on 20 May, 

and the woman dies on the 30th, the devise is good, for it could not take 
effect until her death, at which time she was discovert, as she was at the 
time of making her will, and the intermarriage shall not countermand 
that which is of no effect in the lifetime of her husband, which proposi- 
tion was not denied. But is it not an answer to this that the very 
nature of a will requires that it should be ambulatory and within the 
power of the testator to revoke at any time during his life? It was said 
in Coke’s Rep. that it is against the nature of a will to be so absolute 
that he who makes it cannot revoke it. Now, a woman by marrying dis- 
ables herself from making any other will, or altering or revoking the 
old one; so that the marriage destroys the essential qualities of a will 
made before, and must, therefore, in consisteucy of reason, render it void. 
In 2 P. Wms., 524, the chancellor says that a woman’s marriage alone 
was a revocation of her will; and in 2 Bl. 449, the same proposition is 
laid down in the same unqualified manner; but, as both these opinions 
are founded upon the case in Coke, they ought perhaps in fairness to be 
restricted to the case of the woman dying during coverture. There is 
no positive opinion pronounced on the question in Doe v. Staples, 2 
Term, 684, but the language used by the Chief Justice strongly indicates 
that, in his opinion, a will revoked by the marriage of a woman would 
not be restored by the wife’s surviving the husband. His words are: 
“The will of a woman made before coverture ceases to be her will after- 
wards, because it is of the essence of a will that it should be valid during 
the remainder of the testator’s life. Therefore, generally speaking, the 
will of a woman ceases to have any operation after she becomes covert.” 
He does not say, “during the coverture” nor does he add, “if she dies 
during coverture.” The reason he gives for the revocation ex- 

cludes the implication of revival by the death of the husband; for (306) 
if it be essential to a will that it should be always valid, which 

it evidently is not during coverture, because not revocable, it follows 
that marrage works a total destruction of the instrument. The dictum 
of Manwood is cited 4 Cruise, 105, who also refers to 2 Brown, 534; but 
what is said in the latter case extends the doctrine no farther than the 
ease in Coke, viz., that a will is revoked by the subsequent marriage; 
and I incline to think that the case in Brown was quoted, not in support 
of Manwood’s dictum, but to open the subject more fully to the reader. 
In Gilbert’s Law of Devises and Revocations the case is cited from Coke 
as containing the law on the question, and no notice is taken of Plowden 
which, in a writer of so much judgment, would scarcely have happened if 
he believed that a will was revived by the death of the husband before 
the wife. He reasons with his usual strength that the will is counter- 
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manded by the marriage, lest she should be influenced by her husband 
after the coverture to revoke or let it stand, as it best answered his in- 
terest, and if he found it his interest to keep it on foot there it is pre- 
sumptive evidence he would not suffer her to revoke it, which is con- 
trary to the nature of wills, and which are ambulatory till the testator’s 
death. Another writer on the subject lays down the rule to be that the 
subsequent marriage of a single woman shall revoke it, nor shall it be 
revived by the death of the husband. Toller, 10. Two other writers of 
reputation who have lately examined the subject conclude that the 
weight of authority as well as principle seems to be against considering 
a will revoked by marriage as restored to its operation by the death of 
the husband before her. 1 Roberts on Wills, 326; Roper on Rev., 18. 
The dictum of Manwood is stated only by counsel in arguing, and, though 
not denied, is not of equal authority with a decision on the very point, 

and this was made in Mr. Lewis's case, viz., that a will made by a 
(307) woman before marriage is so totally revoked by her marriage that 

it cannot revive on the subsequent death of her husband. 4 Burn’s 
Eccl. Law, ch. 47. This decision is entitled to much respect, on account 
of its taking place in the Court of Delegates, which is a supreme court 
of appeals in testamentary questions, and is composed of an equal num- 
ber of common law judges and of persons skilled in the civil and canon 
laws. Upon the strength of this case, and the other opinions of learned 
men which have been noticed, I feel bound to decide that the will in 
this case was revoked by the marriage. . 

The next question is as to the republication. By the act of 1784, no 
provision was made requiring the revocation of a devise to be in writing, 
and the decisions of the Court were that a revocation by parol was valid. 
To avoid the mischief likely to be produced by setting up such revoca- 
tions, the act of 1819 was passed, which is nearly a transcript of section 6 
of the Statute of Frauds and Perjuries, adapting it to the law pre- 
viously in force here for the execution of wills. Since this act, devises 
of land can only be revoked by some other will or codicil in writing, or by 
canceling, ete. Nor can a will of land once revoked be republished by 
parol evidence; but, with respect to personal estates, the common law 
does not seem to have undergone any alteration in England, and they 
may still be republished by parol. There is, however, a difference be- 
tween our act of Assembly, relative to the revocation of wills of personal 
estates, and the Statute of Fraud and Perjuries. By the latter a will of 
personalty in writing may be repealed by a nuncupative will, if it be 
committed to writing in the testator’s life, and afterwards read to him, 
and allowed and proved so to be by three witnesses at least. Section 22. 
But by our act no will in writing, passing a greater estate than £100, 
shall be revocable otherwise than by some other will or codicil, which is 
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sufficient in law to pass a personal estate of greater value than £100. 
A question would then arise, whether a will of personals which 
cannot be revoked but by one of equal solemnity can, after a revo- (308) 
cation, be republished by parol. This is worthy of consideration ; 

but as this case does not state the fact that the will did pass a personal 
property of greater value than £100, the question is not directly pre- 
sented. Therefore, upon the facts as stated, my opinion is that the will 
is republished as to the personal estate. 

Per Curtam. New trial. 








WILLIAMS v. AVERITT anp OTHuers.—From Washington. 


It is altogether descretionary with a judge below to receive further testimony 
after the argument of a case to the jury, and this Court will not, in gen- 
eral, disturb the exercise of such discretion; but in a case in which the 
rejection of further testimony below produced peculiar hardship, and was 
founded on the authority of a prior case similar in its facts, in which 
the rule as to discretion was not correctly laid down, and in which it 
had been held imperative on the judge to reject the testimony, this 
Court granted a new trial, because the prior case had prevented the exer- 
rise of any judicial discretion in this instance. 


Trespass for beating a slave, the property of the plaintiff. 

On the trail below the plaintiff proved the beating, and defendants 
said they had no testimony and disclosed no ground of defense. The 
case was put to the jury, and argued by the plaintiff’s counsel as a ques- 
tion involving solely an inquiry into the amount of damages; and after 
his argument, the defendants’ counsel objected that the plaintiff had 
neither shown property or possession in the slave, and in argument in- 
sisted on this as a defense. The counsel for the plaintiff then moved 
that he might be allowed to introduce one of the witnesses before 
examined, by whom he could prove an undisputed title to and (309) 
possession of the slave in the plaintiff, and that neither the defend- 
ants nor any other person claimed title or possession against the plaintiff. 
The witness on his examination had not been asked any question as to 
title, property, or possession. The court refused to allow the witness to 
be examined to that point, and the plaintiff submitted to a nonsuit. The 
case stood before this Court on a rule to show cause why a new trial 
should not be granted. 


Hogg in support of the rule. 
Ruffin contra. 
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Hatt, J. It is evident that the merits of this case were not before 
the jury, and it is more than likely that the decision in Kelly v. Good- 
bread, 4 N. C., 468, was the cause of it. It is very true, as is 

(310) said in that case, that permission to receive testimony will always 
be granted or withheld according to the nature of the action, the 
conduct of the parties, and the necessity of receiving further evidence for 
the advancement of justice. In that case it might be said that it was a 
hard and penal action, but nothing is alleged against the demeanor and 
conduct of the counsel, and as the laW gave the action, the evidence 
offered to be given was indispensable for its support. For the same 
reason, the counsel for the plaintiff could have had no reason for with- 
holding it. It was owing, no doubt, I think, to an oversight, of which 
those most attentive will sometimes be guilty. I confess I am not 
altogether satisfied with that case. In this case, which is very much 
like it, the attention of the parties ligitant seems to have been called to 
the main point in dispute, namely, the abuse which it was alleged the 
negro received, the counsel for the plaintiff supposing that title in 
the plaintiff was admitted or not disputed. Nothing is alleged against 
the fair conduct of the counsel of the plaintiff. As the testimony as to 
title was all important to support the action, there should have been no 
inducement to keep it back. It must be attributed to inattenion. But 
the loss of the suit is too great a penalty to be inflicted for it, even on 
the counsel. But this is not all; it spends its force upon the innocent 
client, at whose door there rested no fault. I attribute no blame to the 
defendant’s counsel when I say that it is more than likely that the 
objection would have been made before the plaintiff’s counsel made their 
opening speech, had they not waited until after it was made for the 
purpose of using it as a barrier against the introduction of testimony 
which the plaintiff’s counsel had it in his power to offer. (I cannot 
bring myself to doubt but that the rule for a new trial ought to be made 
absolute, and I do it with the less regret because I think the error was 
the consequence of one committed in this Court, for which I am 

(311) as reprehensible as anybody else.) I cannot see that Armstrong 
v. Wright, 8 N. C., 93, has amy direct bearing upon this case. In 
Parish v. Fite, 6 N. C., 258, evidence was received after the jury had 
retired from the bar under peculiar circumstances. At the same time 
that I say that a new trial ought to be granted in this case for the 
reason before given, namely, that the judge was influenced by the case 
of Kelly v. Goodbread, supra, I wish it distinctly understood that I 
would not be for granting a new trial had the decision in that case 
never been made; because I hold that it is altogether discretionary with 
the presiding judge to receive testimony in such eases or not. He will 
be governed by many circumstances which it is not in the power of this 
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Court duly to appreciate. The objection I have to the decision in Kelly 
v. Goodbread is that the Court undertook to decide that the judge in 
that case had done right in rejecting the evidence, when I think they 
ought to have said it was discretionary with the judge to reject it or not, 
as appeared to him to be right. For that reason I am for granting a 
new trial in this case, which I would not do did I not fear that case 
was considered by the judge as imperative when he rejected the evidence 
in this case. 


The Cuter Justice concurred. 
Henperson, J., dissented, but gave no reason. 
Per Curiam. New trial. 


Cited: S.v. Rash, 34 N. C., 386. 








(312) 
HARRIS anp OrHers v. COLTRAINE. 


When a party appeals from the decision of the county court laying off a road 
over his lands, and the Superior Court lays it off as the appellant wishes, 
the appellant shall not pay the costs of the petition. 


Appgat at Ranpoitpu from Norwood, J., giving costs against the 
defendant under the following circumstances: 

Harris and others were petitioners to the county court of Randolph 
to grant to them the privilege of making and keeping up a road as a pub- 
lic highway in the county. A jury was directed to view and lay off the 
road as prayed for, and assess the damages which might accrue to the 
owners of the land over which it might pass, and to report. This jury 
laid off the road so as to intersect diagonally the defendant’s plantation, 
and assessed his damages at $12.50. When the jury reported, the defend- 
ant opposed unsuccessfully the confirmation of the proceedings of the 
jury, and appealed to the Superior Court. In the Superior Court the 
report was set aside, and a new jury ordered to view and lay off the road, 
who followed the road ‘as laid off by the first jury, and assessed defend- 
ant’s damage to $20. Upon the return of this jury it appeared satisfac- 
torily to the court that unnecessary injury was done to the defendant’s 
inclosures by the road as laid out, and that it might be made between the 
points desired without an increase in distance of more than two rods by 
touching defendant’s lines without passing through the inclosures ; where- 
upon a third jury was ordered to lay out the road with as little prejudice 
as possible to inclosures. 
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The report of this jury was not opposed by the defendant, and was 
confirmed, and the court gave judgment that the petitioners should 


recover their cost. 
Haywood for appellant. 


(313) Hatt, J. By the act of 1813, New Rev., ch. 862, an appeal 

is given to any person who may be dissatisfied with the judgment 
of the county court, on a petition filed for the purpose of having a new 
road laid out, and the appeal is subject to the same rules and regulations 
as appeals are subject to in other cases from the county to the Superior 
Courts. 

In this case the judgment of the Superior Court was very different 
from that given by the county court. The road established merely 
touched the line of the defendant, instead of going through his land; 
and to have the road laid out in this way was the object of the appeal by 
the defendant. And in that object he has succeeded. Therefore, I 
think he ought not to be subjected to costs, but the judgment of the 
Superior Court ought to be reversed, and the costs paid by the peti- 
tioners. 

Per Curtam. Reversed. 








LANGLEY v. LANE. 


To a sci, fa. against bail it was pleaded that the principal had been taken by 
a ca. sa., and had availed himself of the act of 1820 for the relief of honest 
debtors, and had been legally discharged. The plea was held bad on 
general demurrer, because it did not show the court’s jurisdiction in the 
discharge, nor did it show that it was during the continuance of the act 
of 1820, nor did it specify distinctly the kind of discharge relied on, 
which under a ca. sad. might have been in two modes. It was also held 
bad because it did not show that the creditor had notice. 


Aprrat from Norwood, J., at Ranpoipu. 

Sci. fa. against bail. The only question involved in this case arose 
upon a plea by the bail and demurrer thereto. 

The bail pleaded that the principal, since the contracting and exist- 
ence of the debt for which he was sued and for which defendant had be- 
come bail, had been taken upon several writs of ca. sa. at the instance of 
Gilbert Roy and others; and had, since the contracting and existence of 

said debt, availed himself of the provisions of an act of the Gen- 
(314) eral Assembly entitled “An act for the relief of honest debtors,” 
passsed in 1820, and has been legally discharged from the said 
writs of ca. sa. Demurrer and joinder. 
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The court below, Norwood, J., presiding, sustained the demurrer, 
and defendant appealed from the judgment rendered according to sci. fa. 


Haywood for appellee. 


Taytor, C. J. The defense relied upon in this case must (315) 
necessarily be pleaded specifically, for there is no provision in the 
act to authorize the defendant to give it in evidence on the general issue. 
Although the ancient strictness of pelading is dispensed with in our prac- 
tice, yet when the defects of a plea are submitted to the consideration of 
the court upon a demurrer, they can be decided on only acccording to 
the principles and rules of pleadings, and these are less rigorous when 
applied to a plea of this sort than to most others; for if enough is set 
forth in the plea to show that the court had jurisdiction for the subject- 
matter, and that they discharged the insolvent, everything will be in- 
tended in support of their judgment; and they will be presumed to have 
judged right, unless the contrary appears from the record. But this plea 
is substantially defective in not setting forth matter sufficient to show 
that the court could entertain jurisdiction of the subject. Laws 1820, 
ch. 1067, authorizes a discharge as an insolvent only in those cases, 
wherein the defendant is arrested after 1 January, 1821, and as this act 
was repealed at the ensuing session of the Legislature, no person could 
be properly discharged but during the time while it continued in force. 
The plea only states that the principal was discharged since the con- 
tracting and existence of the debt sued for; but it ought to be distinetly 
set forth that he was arrested and discharged at a period while the act 
was in force; otherwise we cannot perceive that the court had any juris- 
diction of the matter. If this essential circumstance appeared in the 
. plea; it would be unnecessary to state the other facts leading to the dis- 
charge, for we should be bound to presume that in ordering the dis- 
charge the court acted properly. It is a rule in pleading that 
every plea must be so pleaded as to be capable of trial, and, (316) 
therefore, must consist of matter of fact, the existence of which 
may be tried by a jury or its sufficiency as a defense may be determined 
by the court on demurer, or of matter of record which may be tried by 
the record itself. 1 Chitty, 520. If, therefore, a fact be complicated 
with matter of law so that it cannot be tried by either court or jury, it 
is bad. The plea states that he was legally discharged from the arrest ; 
but this cannot be tried by the jury, nor can the court determine whether 
he in fact was discharged, and the plea should have stated the material 
facts which preceded the discharge. The plea is also exceptionable in 
not specifying distinctly the discharge relied upon, for the act makes it 
lawful for the sheriff to discharge from the ca. sa. upon a bond being 
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tendered (section 1), which would be a legal discharge in addition to 
the one under section 4, upon the oath being administered. As it is a 
natural presumption that the party pleading will make as favorable a 
statement as possible for himself, it is a rule of construction that a plea 
which has two intendments shall be taken most strongly against the 
defendant. Co. Lit., 303b. Without noticing the other defects in the 
plea, it appears to me that these are so substantial as to be availed of 
on general demurrer, which ought, therefore, to be sustained and judg- 
ment rendered for the planitiff. 


Hat, J., assented. 


Henperson, J. After making every allowance growing out of our 
loose manner of pleading, which we are almost compelled to make in 
order to reach the justice of the case, I believe this plea cannot be sup- 
ported; for as every fact necesssary to create the charge must be sub- 
stantially stated in the declaration, so the plea must in substance contain 
every fact necessary to create or form the discharge. The defect is 

that the plea does not state that this creditor had notice. Possi- 
(317) bly every other defect might be gotten over. In strictness the 

plea should state when and show how he was discharged ; the time 
when, that it might be perceived that it was at a period when the act of 
1820 was in force, for it was repealed in 1821; and the manner how, 
that the Court might see, by comparing it with the provisions of the act, 
that it was within these provisions. But it only says that he was duly 
discharged under the act. This mode of pleading draws the examination 
of the law from the court to the jury, but upon the trial of the issue in 
supporting the averment guly discharged the points would come under 
examination, and the court could instruct the jury upon the law of the 
ease. But, sitting in a court of original jurisdiction, I would prefer 
awarding a repleader that the facts might be stated; but this Court, as a 
revising court, cannot award one, that being matter of discretion; and 
we have no control over the discretion of the court below; we must take 
the record as we find it. The want of this power might possibly induce 
the Court to support the plea if there were no other defects. But I 
cannot see how the want of notice can be gotten over; for the principal 
may be very properly and duly discharged from an imprisonment at the 
instance of another creditor to whom he had given notice, and yet the 
discharge affect not the rights of this creditor. For on that fact, to wit, 
notice, depends the efficacy of the discharge as to this creditor. By the 
express provisions of the act the plea may, therefore, be true in every 
part, and the utmost extent be given to the meaning of the words duly 
discharged under the act, and yet not in the least affect the rights of this 
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creditor. If the fact be that he had notice, the defendant should have 

moved in the court below to be permitted to amend his plea to replead, 

and leave would have been granted, even after argument of the demurrer 

upon terms, or at any time while the record was under the control 

of the court. The demurrer must be sustained, however reluc- (318) 

tantly, and judgment given for the plaintiff. 
Per Curiam. 


Affirmed. 








THOMPSON v. HODGES. 


1. Witnesses should swear to their attendance at each term, and the ticket 
should state the number of days attendance at each term. 

2. A witness who attends court without a subpena to him is not entitled 
to prove his attendance so as to charge the losing party with the amount 
of his witness ticket. 


Haywoop produced a notice to the plaintiff of an intended motion by 
defendant for a rule to show cause wherefore there should not be a new 
taxation of costs in this case. It was an ejectment in which, at the last 
term, there was a judgment for the plaintiff, ante, 51; and it appeared 
that the clerk had taxed the defendant with the costs of several of the 
plaintiffs’ witnesses who had proved their attendance by tickets obtained 
on oath without specifying the particular term or terms at which they 
attended, and also without setting out the number of days attendance 
at each court. 

It also appeared that defendant was taxed with the costs of one of 
plaintiff’s witnesses for whom no subpena appeared among the records 
below. 

After argument by Haywood, the court granted the rule; and after- 
wards made it absolute, ordering the clerk to expunge from the bill of 
costs such of plaintiff’s witness tickets as were liable to the first objec- 
tion; and to issue a notice to the witness for whom no subpena appeared, 
remarking that he ought to have an opportunity of accounting for the 
subpeena if any existed, and that if he had attended the court as a wit- 
ness without having been summoned, his tickets must be expunged also. 

Per Curiam. Motion allowed. 


Cited: Belden v. Snead, 84 N. C., 245; Stern v. Herren, 101 N. C., 518. 
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(319) 
TYRRELL ann ALEXANDER v. LOGAN. 


The act of 1793 which gives jurisdiction in regard to vacating grants, does 
not authorize the courts to interfere with mesne conveyances from one 
man to another; therefore, a petition to vacate a grant, brought against 
a person in possession by purchase from the original grantee, when such 
grantee was not before the court, was dismissed with costs. 


Peririon to vacate a grant, before Paxton, J., at Rurnerrorp. 

The petitioners set forth that on 5 June, 1817, they entered a tract of 
land in Rutherford County, and on 18 November, 1818, obtained a grant 
for the same; but that one David Miller, late entry taker of Rutherford, 
made an entry in his own office for the land, or a part thereof, without 
having made any entry before a justice of the peace for the county, and 
without any justice of the peace making a return to the next court of 
pleas and quarter sessions of such entry; and that there was no entry, 
either on the record of the county court or on the entry taker’s books, 
that Miller’s entry ever was inserted on the records of the court by direc- 
tion of the court; that Miller had procured a grant to issue upon his 
entry by means of false suggestions; that Logan, the defendant, was in 
possession claiming under Miller’s grant; and prayed that Miller’s grant 
might be vacated and they let into the possession. 

Logan answered that he was a purchaser for a valuable consideration, 
without notice of any defect in Miller’s title; and that he and those 
under whom he claimed had been in quiet possession under color of title, 
within known and visible boundaries, for more than twenty-one years 
before the filing of the petition, and, therefore, he pleaded the act of 
1791 in bar. 

A jury before Paxton, J., found that Logan was a fair and-bona fide 
purchaser for valuable consideration without notice of any fraud or 

defect in Miller’s title, and that defendant and those under whom 
(320) he claimed had been in quiet possession for more than twenty- 

one years, under color of title and within known and visible 
boundaries before the filing of the petition and before the entry and 
grant of the petitioners. 

The petition was then dismissed with costs, and the petitioners 
appealed. 


Seawell for petitioners. 


(321) Hatt, J. Miller is not a party to the proceedings now before 

the Court, and no decree, for that reason, can be made against 
him. We cannot, therefore, undertake to vacate the grant complained 
of which the State made to him. 
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The act of 1793, which gave this Court jurisdiction in regard to 
grants, does not give it jurisdiction with regard to mesne conveyances 
from one man to another. Therefore, we have no power to disturb the 
conveyances made to Logan and to those under whom he claims. What- 
ever title he may have by possession under color of those mesne convey- 
ances we must leave him in the undisturbed possession of. I agree in 
opinion with the judge in the Superior Court that the petition must be 
dismissed with costs. 

The other judges concurred. 

Perr Curtram. Affirmed. 


Cited: Crow v. Holland, 15 N. C., 418; Miller v. Twitty, 20 N. C., 
10. 








(322) 

McREE’S HEIRS v. ALEXANDER. 
1. Where a defendant has been in possession thirteen years under a grant 
which was found by a jury to have been obtained with full knowledge of a 


prior grant for the same land, the second grant will be vacated, notwith- 
standing the length of time; the act of limitations has no application in 


such case. 


2. Whether possession under the second grant for seven years prior to its 
being vacated is a good bar in ejectment, quwre. 


Peritron to vacate a grant, before Badger, J., at MeckLensure. 

The petitioners set forth that in 1806 the defendant obtained a grant 
for 70 acres of land, which before the War of the Revolution had been 
granted to their father, who lived and died possessed of the same, and 
that the title thereto descended to the petitioners, who were his heirs at 
law; that these facts were well known to the defendant when he obtained 
his grant, and, therefore, the petitioners charged that the defendant’s 
grant was obtained by fraud, false suggestions, and contrary to law; and 
concluded with praying that a scire facias might issue to the defendant 
to show cause why his grant should not be vacated. 

The defendant answered that at the time of obtaining his grant he did 
not know that it had been granted to the father of the petitioners; that 
he caused the register’s office of the county to be searched, and no evi- 
dence there appeared to show that the land had been previously pat- 
ented ; that he believed it to be vacant and unappropriated land when he 
obtained his patent; and, further, that’ he had now been in actual pos- 
session thereof thirteen years, and was advised that he thereby had 
acquired good title, although it should now appear to have been pre- 
viously granted. 
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To so much of the answer as relied on the possession of defendant there 
was a replication that two of the petitioners were infants and the other 
a feme covert. 
(323) <A jury found before Badger, J., below that the defendant at 
the time of making his entry and obtaining his grant had full 
knowledge of the prior grant to the father of the petitioners; that de- 
fendant in the spring of 1808 took actual possession of the land and has 
continued it ever since; that one of the petitioners in September, 1806, 
married and hath ever since been a feme covert; and that the other 
petitioners were not infants when defendant obtained his grant. 
Judgment of the court that the grant of defendant be vacated, where- 
upon defendant appealed. 


Ruffin for appellant. 


(326) Hat, J. The act which gives jurisdiction to the court de- 

clares that when it shall appear to the court that a grant had 
issued against law, or obtained by false suggestions, surprise, or fraud, 
it shall be lawful for said court to give judgment that such grant be 
repealed, vacated, and made void. 

In this case the jury have expressly found against the answer of the 
defendant, “that at the time of the defendant making his entry and 
obtaining his grant he had full knowledge of the prior grant to the 
father of the petitioners.” It follows, of course, that the grant to the 
defendant was fraudulently obtained, and that it was obtained against 
law, because it covered land which had been previously appropriated by 
McRee’s grant. It is unnnecessary to say anything about a case where 
the defendant had not notice. But it is objected that the statute of limi- 
tations is a bar to his petition. My answer is that the act of 1798 
recognizes no time as a bar, nor do I think that the act of 1715 can be 
used for that purpose. This is not an action to recover the land, nor 
does the title to it come in issue, though incidentally it may be affected 
by the judgment given in this case. It is said that if time and posses- 
sion be not a bar in this case, it cannot be in an ejectment hereafter 
brought by the petitioners. Whether that will or ought to be the resvlt 
of the judgment given in this case, I give no opinion. 

It is again objected that the act of 1798 was not intended by the 
Legislature to embrace grants that issued for lands that had been pre- 
viously granted, but only on grants that irregularly issued for vacant 
lands. The act in words makes no such distinction, and I think there is 
no reason why it should, because grants of that description, although 
invalid at the time of their date, might have the effect to destroy the 
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titles of the first grantees; and they, having paid for the lands, were as 
much the object of legislative protection as it was to guard against the 
issuing of grants for vacant lands when the purchase money had not been 
paid. I think judgment should be entered for the petitioners. 


Henperson, J. It is first objected that the act of 1777, the en- (327) 
try law, does not declare such grants as the present to be void, for 
that the clause in that law declaring all grants issued contrary to the 
provisions of that act to be void relates exclusively to grants for vacant 
land. The act excludes from entry all lands heretofore granted; and the 
clause in question declares all grants issued contrary to the provisions of 
that act to be void. This land had been before that time granted; an- 
other grant, for it, under color of the provisions of the act, is contrary to 
such provisions. I think it, therefore, within the act. But, independ- 
ent of the act, it is void upon common law principles; for either sugges- 
tio falsi or suppressio veri is sufficient to avoid the grants of the sover- 
eign; and if such maxim is proper in a regal government, where there is 
a permanent person to take care of sovereign rights, a fortiori it is 
proper in a republican government where there is no such person. This 
grant being made upon a false suggestion, viz., that the land was va- 
cant, is, therefore void. 

The next objection is that it appears that one of the relators is barred 
of his right to the land by seven years possession thereof by the defend- 
ant under the grant. Without deciding whether a possession for seven 
years or more under a void grant obtained mala fide shows such a want 
of interest in the person who would be otherwise owner as would induce 
the court to abstain from acting, as doing an act in no way beneficial 
to the relator, who is therefore considered as an officious intermeddler— 
without, I say, deciding this, I think the title of the other relators, 
whose rights are saved by the proviso of the act of limitations, is suffi- 
cient for the court to proceed on. And as the grant cannot be void as to 
one person and good as to another, as it may be good for one thing 
and void as to another, it should be repealed, or rather vacated 
in the whole, leaving the effect of possession under it before (328) 
vacation to be settled by future adjudications. The defendant 
has no right to complain that the grant is taken from him, and that he 
is left to his possession only; for the principle which restrains a court 
from acting before it appears that the relator has an interest is not from 
any tenderness to a defendant, but that the court will not be moved to act 
at the instance of one in no way interested. It is not the defendant’s 
rights that are regarded, but the useless and unnecessary consumption 
of time. If the State chooses to act, no relator is necessary. The ques- 
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tion never arises cui bono. She wills it, and the time is her own. I think 
that the grant should be annulled for all the lands which had been 
previously granted. 


The Curer Justice concurred. 


Per Curram. Affirmed. 


Cited: Hoyle v. Logan, 15 N. C., 497; Holland v. Crow, 34 N. C., 
280, 








THE GOVERNOR To THE Use or PRATT, MOTT ann WILLIAMS 
v. CARTER anp Otrners.—From Hertford. 


1. When a sheriff levies on realty before personalty, the defendant has per- 
haps cause of complaint; but as to the plaintiff in the execution, it is no 
cause of complaint provided he gets his judgment, nor can he charge the 
sheriff with a breach of official duty. 


2. When a sheriff levies on goods sufficient at the time to satisfy an execution, 
but which before the day of sale depreciate in value, the sheriff is not 
bound to make good such depreciation. 


3. When a sheriff or other officer is charged with breach of duty, his consider- 
ing the current bank notes of the country as money, and acting upon that 
basis, without notice not to do so by those concerned, is not a breach of 
duty. 


Dest on a sheriff’s bond against the defendant Carter and his sure- 
ties. The breach assigned was that on 26 November, 1818, the plaintiffs 
issued their writ of fi. fa. to the defendant Carter, then sheriff 
(329) of Hertford, tested on the same day and year and delivered on- 
that day, whereby he was commanded of the goods amd chattels, 
lands and tenements of Howell Jones he should cause to be made the 
sum of $1,879.20, with interest from 10 June, 1817, and have the 
same before the justices of Hertford County court on the fourth Mon- 
day of February, 1819; and that although Howell Jones had in said 
county, from 25 November, 1818, to fourth Monday of February, 1819, 
goods and chattels of the value of $20,000 in his possession, and his 
own property, yet that the defendant Carter had not raised the money 
as commanded. 

On the part of the plaintiff it was proved below that Howell Jones 
had, in the county of Hertford, personal property to the amount of 
$10,000 or $20,000, from 26 November, 1818, until fourth Monday of 
February, 1819. 
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The defendants then proved that Carter, on 15 January, 1819, 
levied the fi. fa. of the plaintiffs, together with four others of the same 
teste, on a house and lots and storehouse and stables and a warehouse, 
which were in the occupation of Howell Jones in the town of Murfrees- 
boro, and also on several slaves in the possession of Jones. All the 
writs amounted to nearly $5,000, and the plaintiffs’ writ was returned 
on the fourth Monday of February, 1819, indorsed “Forborne by the 
orders of plaintiffs”; a venditioni exponas then issued from February, 
1819, returnable the ensuing May, which was returned indorsed “No 
sale for want of bidders.” The defendant Carter then retired from 
office. 

A venditioni exponas returnable November, 1819, then issued, on 
which the successor of Carter made the sum of $1,287.75, which was 
paid to the plaintiffs; and on another venditioni exponas, issuing from 
November, 1819, to February, 1820, the further sum of $495.22 was 
made and paid to the plaintiffs. All the property levied on 
15 January, 1819, was sold under the last venditioni exponas; (330) 
and it appeared that none of the writs of fi. fa. which were 
levied on 15 January, 1819, were satisfied; the balance due on the fi. fa. 
of plaintiffs, together with interest, was claimed as damages. The 
defendant then introduced witnesses who swore that the property levied 
‘ on on 15 January, 1819, was more than sufficient to satisfy the execu- 
tions if sold at its fair value, but it was uncertain what it would 
command at a sheriff’s sale for specie. One witness testified that 
William Amis had deposited with an agent bank notes to buy the 
houses and lots, and that he declined bidding because the property was 
sold for specie. The amount of these bank notes the witness did not 
know, but he, the witness, was to buy of Mr. Amis (if he became the 
purchaser) at the price of $4,500 on a credit. And this witness further 
swore that property in Murfreesboro declined greatly in value between 
January and November, 1819. 

The plaintiff relied on the sum made by the sale to show that the 
property levied on was not sufficient in value to pay the executions, and 
introduced a witness who swore that the levy on 15 January, 1819, was 
not sufficient; and further, that at that time Howell Jones had, besides 
the property levied on, goods in a store at Murfreesboro worth between 
$10,000 and $20,000; that these goods were afterwards levied on by 
executions issuing from February, May, and August Terms, 1819, and 
the executions were satisfied. When the property levied on by Carter 
on 15 January, 1819, was offered for sale by Carter’s successor on a 
venditionit exponas, returnable to August, 1819, the agent of the plain- 
tiff directed the sheriff to require specie, and there was no sale for want 
of bidders. When the property was sold, it was for bank notes at a 
discount. 
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On these facts, his Honor charged the jury that it was the (331) 
duty of the sheriff to levy on personal property before real, and 
he left it to them to ascertain from the evidence, whether, if the sheriff 
had levied on the whole of the goods in the store, the plaintiff’s debt, 
with interest, would have been satisfied or not; and further to ascertain 
whether the levy made on 15 January, 1819, was sufficient to satisfy 
the executions levied on it; that it was the right of the plaintiffs to 
demand specie, nor could the sheriff complain of it, as every plaintiff 
had a right to demand it in payment of his execution, and in this case 
the sheriff must have known the plaintiffs were northern merchants 
and not bound to receive bank notes even if he had sold for them. The 
jury returned a verdict for the plaintiff for the penalty of the bond, to 
be satisfied by the payment of $396.25, with interest and costs; and the 
case was here argued on a rule to show cause why a new trial should 
not be granted. 


; Gaston in support of the rule. 
(333) Ruffin and Hogg contra. 


Taytor, C. J. Every plaintiff is undoubtedly entitled ‘to demand 
specie, and is not bound to receive bank bills in payment of his judg- 
ment. But the greatest injustice would be done if in actions against 
sheriffs for an insufficient levy the court were not to take notice that 
the currency of the country is in bank bills; and that where it is not 
stipulated to the contrary, all persons calculate upon paying and re- 
ceiving such bills. If, therefore, a sheriff makes a levy upon property 
which would be adequate were it sold for bank notes, but inadequate 
were it sold for specie, he cannot in reason be chargeable upon his bond 
unless previous notice be given him that specie alone will be receivable. 
The jury should have been instructed to inquire whether the levy were 
sufficient if the property had been sold for bank notes; and if it was, 
it would, in my opinion, have discharged the sheriff without previous 
notice distinctly given that specie alone would be received. Nor is it 
right that the sheriff should be chargeable with any depreciation occur- 
ring to the property during the time that the execution was forborne 
by the plaintiff; of this fact of forbearance the sheriff’s return is prima 
facie evidence, and it should have been taken into consideration by the 
jury. I think there ought to be a new trial. 


Haut, J. The judge in his charge to the jury stated that it was the 
duty of the sheriff to levy on personal property before real; and it must 
be taken, I think, that the law was so stated to strengthen the claim of 
the plaintiff and weaken the ground on which the defendant stood. In 
a contest between the defendant in the execution and the sheriff, 


182 














N. C.] DECEMBER TERM, 1824. 





GOVERNOR Vv. CARTER. 





on account of the sheriff having levied on the real instead of (334) 
the personal property of the defendant, it would be indispensa- 

ble so to declare the law to be; but between the plaintiff in the execu- 
tion and the sheriff, such misconduct of the sheriff cannot be examined ; 
it cannot be the ground of complaint or censure; and to have stated it 
in the present case may have thrown undue weight in the scale against 
the defendant. 

It was very properly left to the jury to ascertain whether the levy 
on Jones’ property, made on 15 January, 1819, was sufficient to satisfy 
the execution then levied. If it was sufficient I think the defendant ought 
to be excused, although it afterwards turned out not to be sufficient on 
account of its depreciation in value. But the judge again leaves it to 
the jury to ascertain whether “if the sheriff had levied on the whole of 
the goods in the store, the plaintiff’s debt, with interest, would have 
been satisfied or not.” This part of the charge seems to interfere with 
that which directed them to ascertain “whether the property levied on 
on 15 January, 1819, was sufficient to satisfy the execution levied on 
it”; because, although they found that it was sufficient and the defend- 
ant thereby excused, yet if they again found that in case he had levied 
on the whole of the goods in the store the debts with interest might 
have been satisfied, they must have found a verdict against him on that 
account, although they had just acquitted him of blame, because the 
lands and negroes levied upon on 15 January, 1819, were sufficient. I 
think the rule for a new trial should be made absolute. 


Henperson, J. The breach assigned is that the sheriff did not levy 
on property sufficient to satisfy the plaintiff’s execution, he having it 
fully in his power to do so. The levy was made in January; the sale 
took place the December following, by another officer, under a vendi- 
tiont exponas, the sheriff Carter having gone out of office in May. 

The sheriff insists that the property levied on was of sufficient (335) 
value at the time of the levy, but, from decline in price and other 

causes not within his control, when sold in December the proceeds 
were insufficient to satisfy the plaintiff’s execution. The plaintiff 
relies upon the proceeds of the sale as the evidence of the value, and 
also insists upon the specie price as the sole standard. The judge in- 
formed the jury “that it was the duty of the sheriff to levy on personal 
property before he levied on real property, and left it to them to ascer- 
tain from the evidence, if the sheriff had levied on the goods in the 
store, whether the whole debts of the plaintiff in the execution would 
not have been satisfied, and instructs them to ascertain from the whole 
evidence whether the property levied on was sufficient on 15 January, 
1819, at the time of the levy, to satisfy the executions levied, and that 
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it was the right of the plaintiff to demand specie, and it was no fraud 
in the plaintiff’s agent to demand specie, nor could the sheriff complain 
of it, as every plaintiff had a right to demand it in payment of his 
execution, and in this case the sheriff must have known the plaintiffs 
were northern merchants and were not bound to receive bank notes, 
even if he had sold for them.” The above is a quotation from the 
judge’s charge, taken from the transcript. I have taken down the 
words, for I am not certain that I understand in what manner it was 
intended to, or did, bear upon the case. The first position is certainly 
correct as applying to a defendant in an execution; he and he only can 
complain. So far as it affected the parties in this action, it was irrele- 
vant, nor do I see wherefore it was introduced, unless it was to throw 
on the defendant the responsibility of a loss upon a deferred sale, no 
matter from what cause the loss arose if the property levied on was not 
quite of sufficient value to satisfy the execution; and if it stood alone, 
[ would understand it without that qualification, but taken in connec- 

tion with the real object of their inquiry as pointed out by the 
(336) charge, it is but a fair construction to add that qualification to 

it; but, even so explained, it has an improper influence on the 
ease, for instead of making the difference in the value of the property 
(levied on) at the time of such levy and the amount of the execution 
the measure of the damages (this act being considered by the judge as 
wrongful), he subjected the sheriff to bear the whole loss arising from the 
deferred sale, and thus the difference between the actual proceds of such 
sale and the amount then due on the execution became the measure of 
the damages. This is the most harmless way in which I can under- 
stand it. I am also at a loss how to apply to the case the remark as 
to the right of creditors requiring payments in specie. It points at 
two parts of the case. From the evidence it is quite clear that it was a 
question on the trial who caused the delay in the sale. The defendant 
contended that the plaintiff did, and introduced the circumstances 
which took place on the day appointed for the sale on the execution 
returnable to August, after Carter was out of office. Among other 
things the defendant proved that the plaintiff’s agent, after being 
pressed by Jones, the defendant in the execution more than once for 
delay, observed that he could not consent to it, but as he should demand 
specie he imagined there would be no sale, and insisted that this was 
evidence from which the jury might infer that the sale was deferred by 
the act and connivance of the plaintiff’s agent, and that he, the sheriff, 
ought not to be responsbile for any loss occasioned by such delay. Now, 
if the judge pointed that part of his charge to this circumstance, or, 
rather, if the jury so understood it, it was an error; for however lawful 
it might be for the plaintiff to demand specie, it was relevant for the 
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jury to infer from this act that the plaintiff consented to and connived 
at a delay. Whether it proved it or not is not for me to say; it was for 
the jury. But the plaintiff might cause a delay by a lawful as well as 
by an unlawful act, which the defendant did not controvert at all. 

All that he required was that the consequences of the plaintiff’s (337) 
act (and whether it was the plaintiff’s act the jury were to 
judge) should not be thrown upon him. If, therefore, the judge is 
understood as informing the jury that, as the act was lawful, the conse- 
quences of it ought not to be borne by the person who did it, he erred; 
for one of the best criterions to ascertain whether an act is lawful or 
unlawful is whether the actor bears himself all the consequences or if 
they fall upon another; if on the actor alone, it is almost—lI believe 
I may always say always—invariably lawful; if on others, and they 
are injured, it is most usually unlawful. These two points go to the 
standard by which the damages should be measured. But this specie 
payment may point to a more important question. It seems that in 
ascertaining the value of the property levied on, the plaintiff contended 
that the specie value was the true criterion; and if the judge meant by 
that what the property would sell for in specie, after a reasonable notice 
of the terms, I am not prepared to say that he was wrong. I am fully 
confident that he would not be wrong if he means a sale for current 
bank notes, with such a discount on them as would reduce them to their 
specie value. But if he means such a sum as the property would sell 
for in actual specie, without giving notice a reasonable time before- 
hand that such would be the terms of sale, I am fully confident he is 
wrong; for such rule would place sheriffs entirely at the mercy of the 
plaintiffs, and they, to save themselves from ruin from fines and for- 
feitures and civil liabilities, would in every case levy on treble the 
value of the property or more, and in cases where it was not intended 
to demand specie, when the sheriff might be easily placed on his guard 
by only requiring that before he shall be subject to those fines, penalties, 
forfeitures, and liabilities for breach of duty, the law should re- 

quire what is consonant with practice and convenience, viz., that (338) 
notice should be given. 

I do not intend to say that bank notes are money, or a tender in 
payment of debts, but by consent. Nor do I say that a payment in bank 
notes may be refused without any previous notice to that effect. All 
that I intend to say is this, that when a sheriff or other officer is 
charged with a breach of duty in office, his considering the current 
bank notes of the country as money, and acting upon that basis with- 
out notice to the contrary by those concerned, is not a breach of duty. 
But I do not mean to say that if the sheriff sells for bank notes without 
notice to sell for specie, that the creditor is bound to take such notes, or 
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that the sheriff is not liable to be sued for the money; but it cannot be 
considered as a malfeasance in office, or subject him to any fine or pen- 
alty, or any action where the grievance is breach of official duty. 

I think that, as it is pretty apparent that the jury was misdirected 
by the judge, there should be a 

Per Curiam. New trial. 


Cited: Atkin v. Mooney, 61 N. C., 33; Purvis v. Jackson, 69 N. C., 
480. 





DOE on Demise oF DEVEREUX anp THE STATE BANK v. ROE AnpD 
MARSORATTI.—From New Hanover. 


The act of 1789, ch. 312, “For the more easy redemption of mortgages,” ap- 
plies in those actions of ejectment only in which the parties stand in 
their original simple state of mortgagor and mortgagee. 


Esectment for a tract of land of 5 acres on the island opposite the 
town of Wilmington. 

The plaintiff gave in evidence a mortgage from Hanson Kelly for 
the land in dispute, executed to the State Bank of North Carolina, 
dated 1 August, 1818, to secure the sum of $16,000. 

Also, a deed from the State Bank to T. P. Devereux, lessor of 
(339) the plaintiff, purporting to convey its interest in the aforesaid 
5 acres, dated 18 March, 1822. 

Also, a certified copy of a deed of bargain and sale, from Hanson Kelly 
to Marsoratti, the defendant, for the tract of 5 acres, and also for two 
other acres adjoining the same, and not included in Kelly’s mortgage 
deed to the State Bank. This was dated 31 December, 1818. 

Also, a deed from Marsoratti to Burgwin and Reston, conveying one 
moiety of the premises which had been conveyed by Kelly to Marsoratti, 
dated August, 1819; a deed from Reston to Burgwin for the same, 
dated 14 December, 1819, and a deed from Burgwin to Campbell, 
Holmes, and London, trustees, to secure a debt due the Bank of Cape 
Fear, dated 15 December, 1819. This deed conveyed much real and 
personal property, including that which Marsoratti had conveyed to 
Burgwin and Reston. 

The defendant then exhibited the original deed from Hanson Kelly 
to Marsoratti, dated 31 December, 1818, and proved that Charles J. 
Wright, who was at that time president of the Wilmington branch of 
the State Bank (to which the debt was due which the mortgage was 
given to secure), wrote the deed and became a subscribing witness 
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thereto; and, further, that Marsoratti knew before his purchase from 
Kelly that the land had been mortgaged by Kelly to the State Bank. 

He also proved that the State Bank verbally authorized Kelly to find 
a purchaser for the 5 acres which he had mortgaged, and to sell the same 
on a credit for $3,000 (the agreed value of the 5 acres), to be secured 
by a bond or note satisfactory to the State Bank; and when the sum 
was so secured, the bank was to relinquish its lien under the mortgage. 
Marsoratti agreed to give Kelly $4,000 for the lands conveyed in the 
deed of 31 December, 1818; $1,000 whereof was paid down and $3,000 
was to be secured to the State Bank by a good note; and before Marso- 
ratti purchased of Kelly he called on the officers of the State Bank at 
Wilmington to know upon what terms they would release their 
lien upon the 5 acres, and was informed that it should be done (340) 
upon Kelly’s securing to them the payment of $3,000. 

The defendant then offered in evidence resolutions of the State Bank, 
Wilmington branch, declaring that whenever the proprietors of the 
steam sawmill should pay $3,000, the bank would relinquish the mort- 
gage made by Kelly, and showing that Burgwin and Reston afterwards 
offered their note for $3,000, indorsed by Bridges, on renewal of which, 
when it became due, the bank required another indorser; Burgwin did 
not give another indorser, but in lieu thereof deposited the notes of 
other persons as collateral security, to be retained until a satisfactory 
and unexceptionable note was given. 

On 15 October, 1820, the note of Burgwin for $3,000, indorsed by 
Devereux and C. J. Wright, was offered for discount by Wright at the 
Wilmington branch of the State Bank, and was discounted, and the 
proceeds placed to the credit of Wright, and this note was deemed by 
the bank satisfactory and unexceptionable, and the notes deposited were 
ordered to be given up to Burgwin. On the morning of 18 April, 1820, 
C. J. Wright, then president of the bank, came into the banking room, 
drew a check for $3,000, and, acting officially, directed the clerk to 
credit Hanson Kelly’s account with $3,000, and to charge Wright’s 
account with the same; and after the entries were thus made Wright 
declared that the State Bank had no longer any interest in the 5 acres 
of land; that it was extinguished, and that Marsoratti’s title thereto 
was now good and complete. There was no evidence of any payment on 
the mortgage from Hanson Kelly, except the $3,000 paid by Burgwin’s 
note, which was made long after the time when the money due by 
the mortgage was payable. The bank executed no formal release of its 
interest. 

Varions questious were made below on these facts, all of which were 
determined for the plaintiff. The only question here made was 
on the act of 1789, ch. 312, N. R. (341) 
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Haru, J. I think it was the object of the act of 1789, Rev. ch. 312, ; 
entitled “An act for the more easy redemption of mortgages,” to put 
it in the power of the courts of law to finally put an end to suits 
brought under deeds of mortgage against mortgagors as long as the 
parties thereto stood in their original simple state of mortgagee and 
mortgagor, and their relation to each other in that respect had not 
become more complex and encumbered with subsequent arrangements 
as in the present case. For instance, Kelly became indebted to the 
branch State Bank, and gave a mortgage on 1 August, 1818, to secure 
to them the sum of $16,000 for the land in question and other property ; 
this suit is brought for that property, or part of it. What, under the 
act, is expected to be done? Why, that all the principal money and 
interest due on such morgage shall be brought into court. This has 
not been done. But it is said the reason is that Kelly and‘the bank 
had entered into new arrangements; that Marsoratti, who claims the 
island through Kelly, shall have the island provided he pays $3,000 
and interest. Be it so. This is a new arrangement between the 
parties since the mortgage was given, and it is upon such arrangement 
that the defendants argue that they are entitled to the benefits of this 
act of Assembly, and not upon the original contract under the mortgage. 
But I am of opinion that this Court, or the court below, have not 
cognizance of this second contract under that act of Assembly, evidenced 
by bank resolutions and the note discounted in the bank in part dis- 
charge of Kelly’s debt; these are circumstances which the defendant 
has it in his power to make available, as far as at present appears, 
in some other way than by this application to have this ejectment dis- 
missed upon his proving that he has paid $3,000 in conformity to the 
second agreement that he made with the bank. I think we have no 

authority under that act to incorporate the second agreement 
(342) of the parties with the first which they made when the mort- 

gage was given, and act upon both. Were we to be led off 
from the beaten road by this after agreement, there is no certainty 
where we should stop. Agreement after agreement might present 
itself, all connected with the original agreement under the mortgage. 
It has assumed too complex a shape to be adjusted in this action under 


that act of Assembly. 
Per Curiam. No error. 
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MOLTON To THE Use or MILLER v. HOOKS.—From Duplin. 


Where the condition of a bond given upon obtaining a certiorari was that the 
obligor should make his personal appearance, and abide by and stand to 
the judgment of the court, it was Held, that these words were equivalent 
to the words “perform the judgment of the court,” and imposed on the 
obligor the payment of the sum recovered against him. 


Tuts was an action of debt on the following bond: 

“Know all men by these presents that we, Michael Boney and Charles 
Hooks, are held and firmly bound unto Thomas Molton, clerk of the 
Superior Court of the county Duplin, in the sum of $2,500, to the 
payment of which well and truly to be made we bind ourselves, our 
heirs, executors, etc.” 

The condition of this bond was in these words: 

“The condition of the above obligation is such that, whereas the 
above bounden Michael Boney has prayed a stay of the proceedings 
in a certain matter lately tried in the county court of Duplin, wherein 
Stephen Miller, senior, is plaintiff and said Michael Boney is defend- 
ant; now, in case the said Michael Boney makes his personal appearance 
before the judge of the Superior Court to be held for the county of 
Duplin on the fourth Monday of September instant, and then and 
there abide by and stand to the judgment of said court, then the above 
cbligation to be void and of no effect; otherwise, to remain in full 
force and virtue.” 

The breaches assigned were: (1) that Michael Boney had not abided 
by or stood to the judgment of the court rendered in the case 
of Stephen Miller, senoir, against Michael Boney, nor Charles (343) 
Hooks for him; (2) that Michael Boney had not abided by or 
stood to, neither had he paid, satisfied, or performed the judgment 
of the court rendered in the case of Stephen Miller against Michael 
Boney, nor had Charles Hooks for him. 

On the trial below the plaintiff proved the execution of the bond, 
and gave in evidence the judgment in the case of Stephen Miller v. 
Boney, rendered at March Term, 1822, of Duplin Superior Court, for 
$682.99, with $303.37 interest and costs. He also gave in evidence 
an affidavit made by Boney before his Honor, the Chief Justice of the 
State, as the ground for a prayer of writs of certiorari and supersedeas, 
setting forth that at April term of Duplin County court Stephen Miller, 
having the promissory note of Boney, procured Boney to accept the 
service of a writ issued thereon, returnable, as Boney thought, to the 
succeeding term of the court, promising Boney that all things should 
be done rightly and justly, and saying that the suit should be con- 
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ducted in a friendly manner, and under these assurances Boney left 
the court and went home; apprehending, however, that a payment 
which was not indorsed on the note might not be allowed, Boney em- 
ployed an attorney of the court to appear for him, but did not inform 
him when the writ was returnable. Miller caused the writ to be re- 
turned at the same term, and obtained a judgment final by default 
for the whole amount of the note without allowing the payment, and 
issued an execution which was levied on Boney’s property. 

The Chief Justice, on this affidavit, granted his fiat, directing the 
clerk of Duplin Superior Court, upon receiving from Michael Boney 
bond and security conditioned to abide by and perform the judgment 
of Duplin Superior Court, to issue a certiorari and supersedeas for 
the purpose of bringing up the proceedings from the county court of 

Duplin, and superseding the execution against said Boney. 
(344) The plaintiff then gave in evidence the writs of certiorari and 

supersedeas from Duplin Superior Court, which issued in obed- 
ience to the fiat. 

The defendant then proved that Michael Boney was taken on a 
ca, sa. issuing on Miller’s judgment, and was regularly discharged 
under the insolvent laws of North Carolina. 

On this evidence a verdict was found for the plaintiff. The defend- 
ant moved in arrest of the judgment that the bond declared on contains 
neither the form nor the substance of bonds required to be given in 
eases of certiorari, nor of the bond ordered to be taken in the fiat of 
the judge; and that the arrest, imprisonment, and discharge of Mich- 
ael Boney under the insolvent laws on a ca. sa. issuing on Miller’s 
judgment, was a performance of the conditions of the bond, and, fur- 
ther that if the bond is valid, and under the facts of the case the defend- 
ant is liable thereon, then the present is not the remedy given by law. 

These reasons were ovérruled and judgment rendered, whereupon 


defendant appealed. 


Gaston for the appellant. 
Ruffin and Hogg contra. 


Taytor, C. J. The recital in the condition of the bond is 

(347) sufficient to show that the defendant was apprised of the pur- 
pose for which it was given, viz., to obtain a stay of the pro- 
ceedings which had been had against the principal in the county 
court. The stay was obtained, the cause was reheard in the Superior 
Court, the judgment affirmed, and the question arising on this record 
is, whether the words of the condition, viz., “shall make his personal 
appearance before the judge of the Superior Court, and then and 
there abide by and stand to the judgment of the court,” impose upon 
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the defendant an obligation to pay the amount of the sum recovered. 
Had the bond been made payable to the plaintiff in the judgment, I 
suppose that, according to the principle of Rhodes v. Vaughan, 9 
N. C., 167, the bond would have been sufficient, although slightly 
variant from the words of the act relative to appeal bonds, because 
the law prescribed the responsibility of the obligors in the bonds taken 
to prosecute appeals. And, indeed, it has been repeatedly decided that 
if an appeal bond substantially, though not literally, provided for the 
objects required by law, it should be supported. This, however, must 
be considered as a voluntary bond, and must stand or fall by its own 
strength or weakness. By the words, “make his personal appearance,” 
the parties must have understood that the defendant should attend 
court by himself or attorney and prosecute the certiorari. One of 
the senses in which the word “abide” is used is “to bear or 

support the consequences of a thing”; and had it been used (348) 
without the adverb “by” it might be construed that he would 

bear the consequences of the judgment rendered in the Superior Court. 
Succeeded by the adverb, it gives it something of an active signification, 
and imports not merely that he would suffer or bear the consequences 
of the judgment, but that he would likewise defend, and support, and 
maintain it—all partaking of the primary sense of the word, “a firm 
and steady continuance.” A person who shall promise to abide by 
2 judgment would break his promise by refusing to pay it. To “stand 
to.” in common acceptation, signifies to remain fixed in a purpose to 
abide by a contract or assertion. But in legal parlance it has obtained 
by long usage, an active and efficient meaning, and imports an act to 
be done by the party. Thus, if the condition of a bond be “that I 
shall stand to the award of J. S., and he doth award me to pay 201. 
to W. S. by such a day, and on the day I do tender him the 20/., but 
he doth refuse it,” in this case I have sufficiently performed the con- 
dition, and the obligation is saved. So again, “if the condition be that 
I shall stand to the award of J. S., and the award that I shall enter 
a retraxit in a suit depending between me and the other party, and I 
do not so, but am nonsuit, or do discontinue my suit, this is no good 
performance of the condition.” 1 Shep. Touch., 373. Awards and 
judgments bear so near a resemblance to each other that a bond con- 
ditioned to “stand to” one could not reasonably bear a different con- 
struction from a bond conditioned to “stand to” the other. When, 
therefore, I test the signification of the terms used in the condition 
of this bond, either by their general acceptance in common speech or 
by their striet technical meaning in the language and understanding 
of lawyers, I cannot escape from the conviction that they bind the 
defendant to pay the amount of the judgment; for I find it laid down 
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in the best authorities that although the condition of a bond 
(349) when it is doubtful shall be taken most favorably for the 

obligor, for whose advantage it is made, and most strongly 
against the obligee, yet that a reasonable and equal construction shall 
be made: according to the intention of the parties, although the words 
tend to a contrary understanding. Dyer, 14, 52. My opinion con- 
sequently is that the judgment ought to be affirmed. 


Haut, J. The act of 1777, New Rev., ch. 15, see. 75, directs that 
when appeals are taken from the county to the Superior Courts, bonds 
shall be given to prosecute such appeal with effect, and to perform: 
the judgment, sentence, or decree of the Superior Court. The act 
of 1810, New Rev., ch. 793, directs that when certioraris are directed to 
the county courts, the clerk of the court is directed to take security in 
the same manner and under the same regulations that security is taken 
in appeals from the county to the Superior Courts. It is to be ob- 
served that these acts point out no form in which appeal bonds are to 
be taken; and if the bond taken is substantially good, it is sufficient. 
The question is whether the words abide by and sland to the judgment, 
ete., are equivalent to the word perform the judgment. The act which 
required the bond to be given pointed out the liability to which the 
security was about to subject himself, and he understandingly under- 
took that the defendant should pay the debt when he undertook that 
he should abide by and stand to the judgment which should be given. 
What are the injunctions of the judgment? That the defendant shall 
pay to the plaintiff so much money; and it cannot be said, as I think, 
that he abides by and stands to the judgment without doing it. The 
word “perform” is one of stronger and more active import; but al- 
though it is said in the schools that no two words have precisely the 
same meaning, yet in common life and in common parlance we know 
there are various words used as substantially meaning the same thing. 

It is said the defendant is a security, and the bond should be 
(350) strictly construed in his favor. It is true he is so, and puts no 

money in his pocket; but the consideration is that by becoming 
security he deprived the plaintiff of the judgment he had in the county 
ccurt, and thereby jeopardized the debt. A loss to one party is equiv- 
alent to gain to another. 

But it is said that this defendant has stipulated that the defendant 
shall make his personal appearance, abide by, ete., and that he is 
bound only as bail for his appearance and not for the debt. In this 
view of the case the whole burthen of the obligation rests upon the 
word appearance; and if the defendant is received merely as bail for 
his appearance, the words abide by and stand to the judgment which 
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the court shall give are inoperative. But this construction of the 
words is contrary to the meaning of the Legislature when they directed 
security to be taken. But if by any fair construction of the bond 
we can make it harmonize with their meaning, I think we ought to 
do so. It is for this reason that I consider the words abide by and stand 
to as more operative than the words make his personal appearance. 
But take the words altogether, that he is to make his personal appear- 
ance, abide by and stand to the judgment which the court pronounces, 
I think their meaning is that he shall perform the judgment. But 
it is said this bond was not given as the law directs;. it should have been 
given to Miller instead of Molton. That is true; but if the bond was 
given bona fide, as I believe it was, although given to the wrong 
person, it was given for the same purpose, the same consequences 
follow. It answered the same purpose in removing the suit by cer- 
tiorari to the Superior Court as if it had been given in any other way. 
The act of 1818, New Rev., ch. 962, sec. 4, directs, in case of appeals 
to the Supreme Court, bond shall be taken to abide the judgment of 
the court, and that such bond shall be proceeded on in the same way 
as in case of appeals from the county to the Superior Court; that is, 
that the security shall be answerable for the debt, if the defend- 

ant does not pay it; so that it appears in this case that the (351) 
obligatory part of this bond is not so strong as the one under 

consideration. I am of opinion that judgment should be given for 


the plaintiff. 


Henpverson, J., dissentiente: The words “stand to” mean “not to 
fly from”; and the words “abide by,” to acquiesce in. They import 
nothing active; they are fully satisfied by inaction. But, like all other 
words, the representatives of ideas, they may mean something more; 
but that further meaning must be collected from the context, for in 
the construction of words, as well when not reduced to writing as when 
they are, they must all be taken together, and the meaning of one word 
may be either abridged or enlarged by others. The term “heirs gen- 
eral” is frequently construed “heirs special,” or heirs of the body, 
when by other expressions in the same instrument it appears that they 
were used in that sense. So the words “stand to and abide by” in bonds 
or agreements of submission to arbitration may import an obligation to 
perform the award; that is something active when they are the only 
words used, as is sometimes the case, although more properly their 
meaning is referable to the acquiescense in the award promised by 
or imposed upon the claimant in the submission than to the party who 
merely resists the claim. But as it is quite clear that from their very 
nature all submissions to an award impose on the claimant an acquies- 
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cence in the award in consideration of the performance promised by 
the adverse party, the very nature of the transaction requires that such 
exposition should be given to the words; otherwise, it is not the thing 
which every other part of the transaction declares it to be. The au- 
thorites, therefore, which go to show that these words, when solely used 
in submission to awards, impose an obligation of performance, do not 

prove that such is the meaning of these words wherever inserted, 
(352) uninfluenced by others; but that such meaning may, from the 

context, be imposed on them when the thing could not be what 
it professes to be without giving them such meaning. Upon exam- 
ination of the other parts of this obligation, so far from finding. any- 
thing by which the natural import of these words can be extended to 
performance of the judgment of the court, there are strong indications 
of a contrary intent. The words alluded to are, shall appear at court, 
the whole sentence standing thus: “If the said Michael Boney shall 
appear at court, stand to and abide by.” They are all-acts of the 
same class; the one is conducive to the other. He shall appear at 
court to show that he flies not from the judgment, and that he acquies- 
ces in it; that the court may have it in its power to make the 
judgment effectual. But if it is understood as the plaintiff contends, 
that is, that he shall appear at court, stand to and perform the judg- 
ment of the court, two acts are required to be done in which the obligee 
is not at all interested. It is a matter of no importance to him whether 
the obligor appears at court or not, whether he stands to the judgment 
or not; if the money is paid it is all that he can rightly require; for 
why does the obligee require his presence to compel him to pay the 
money? He has the security bound that he shall actually do it; not 
only that he shall place himself in a situation that a payment may 
be enforced, but he is bound that an actual payment shall be made. 
To test the correctness of this reasoning, suppose that the obligor. had 
wetually paid off the judgment, but had failed to appear at court; in 
a suit brought on the bond, the defendant pleads such payment or 
satisfaction; the plaintiff replies that he did not appear at court, if 
the words of the bond are taken as stated last above, and as the plain- 
tiff contends they should be read, then payment is no discharge, for 
the obligation imposed a performance of three acts, viz., appearance. 
standing to, and payment. If taken, therefore, according to this read- 

ing, the bond is forfeited, although the judgment was actually 
(353) performed. I do not put this case to show that if such were 

the words of the bond, that payment being the major and con- 
taining in itself the minor, would not save the penalty; for upon the 
strictest rules of law nothing but nominal damages could have been 
recovered for not appearing at court, as on a covenant to do any other 
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indifferent act not prejudical or benefical to the plaintiff. But I put 
the case for the purpose of showing that the obligation would be in- 
congruous, and the bond should not be so read, if it could be read other- 
wise; much less should it be so read when such reading would be incon- 
gruous and enforce unnecessary and superfluous obligations; whereas, 
if it is read as the defendant contends it should be, by giving the proper 
meaning to the words, the incongruity would be avoided. Each act 
is conducive to the other, and in each the obligee would have an interest. 
And that they would not be incongruous is shown, not by assertion, 
or even by reasoning, which may mislead, but by authorities of the 
highest kind; I mean the form of the bail bonds of our country, both 
in civil and criminal cases, and recognizances of bail in England in civil 
and criminal courts also. There the words are shall appear, and 
answer, and stand to, and abide by. No incongruity can be attributed 
to such high authority; which also proves that the words do not 
import an obligation of performance, for we all know that bail are not 
bound that the principal shall perform the judgment of the court. 
Appearance and acquiescence is all the obligation which such words 
impose. But we are met by what was considered an unanswerable 
authority, viz., that the words abide by are the only obligatory words 
which are used in directing bonds to be given upon appeals from the 
Superior Courts to this Court, and that in such bonds these words 
alone impose an obligation of performance. (See the act of 1818 
establishing this Court.) To my mind, this is a strong authority 
the other way. It is not denied that words may be explained 

by the context, that they may be abridged or enlarged thereby. (354) 
Heir general is frequently read heir special; the words children 

read heirs, when by something in the same writing it appears that they 
were used in that sense. So, here, the Legislature having declared 
that the same remedy should be had upon appeal bonds to this Court 
as are required by prior laws upon appeal bonds from the county 
to the Superior Court, and such bonds imposing an actual performance 
on the obligors, and the acts of Assembly having directed judgments 
to be entered against them for the full amount of the recovery, it is 
quite evident that the Legislature in this act used the words “abide by” 
as imposing an obligation of actual performance, for the same remedy 
implies the same rights, and from the context we arrive at the 
meaning of the words “abide by.” But this is a solitary instance, as 
far as I know, and I presume as far as the counsel for the plaintiff 
knows, in which the Legislature has used the words to import an obli- 
gation of actual performance; and an occasion to express that idea 
must have very often occured in that body since it first began to legis- 
late, and a much longer period has passed since England had a parlia- 
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ment, and I do not know of a single instance where they used it in that 
sense. To be sure, this is negative authority; but so many negatives 
amount almost to positive authority. I think, also, that this con- 
struction meets the real justice of the case; for when the same words 
are used which are used in bail bonds, a transaction of almost daily 
occurrence and with which the people are conversant, it is highly 
reasonable to presume that the obligors thought they were incurring 
the obligations of bail only, as the same words were used in bail bonds. 


I therefore think there should be a new trial. 
Per Curiam. Affirmed. 








Ex Parte THOMPSON. 


Foreigners not naturalized cannot be licensed as attorneys in North Carolina. 


Appuication having been made to the Court by Mr. Thomp- (355) 
son and Mr. Strange, who were foreigners, not naturalized, for 
license to practice as attorneys in North Carolina, the Court doubted 
the propriety of granting them the license asked, and having expressed 
a wish to hear a discussion of the subject, the point was argued by 


Gaston and Ruffin for the applicants. 
Attorney-General and Mr. Seawell contra. 


(359)  Tayzor, C. J. This is an application on behalf of two gentle- 

men to be admitted to the bar of this State, both of who are 
aliens; one, it is understood, is now and has been for some time resi- 
dent in South Carolina, and the abode of the other has been in this 
State for a year past; but both have signified their intention to re- 
nounce their allegiance to their present sovereign and to become natu- 
ralized citizens according to the laws of the United States. Their 
claim to an examination has been asserted on the ground of right; and 
if the act of 1777 shall, according to the usual rules of interpretation, 
appear to convey a peremptory direction to the Court to examine them, 
we can only yield obedience to it, however striking might be the mis- 
chief and impolicy of such a course of legislation. It is very true, as 
argued, that the act referred to does not in terms prescribe citizenship 
as one of the qualifications for admission to the bar; but neither does 
it profess to enumerate all the qualifications; nor does it appear to be 
mandatory to the judges to admit upon the applicant’s possessing the 
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qualifications enumerated. The words are, “That no person (360) 
coming into this State from any other State, or from any for- 

eign country, with an intention to practice the law, shall by the 
said judges be admitted to practice as an attorney, unless,” etc. The 
last sentence of the clause provides: “That upon such qualification had, 
and oath taken, they may act as attorneys during their good behavior.” 
That this act was predicated upon the assumption that the applicants 
should be citizens of the State, according to the existing laws, when they 
applied, seems plain from the provisions of a law passed at the very 
same session, according to which all persons above 16 years of age, 
after a week’s residence in the State, were compellable to take the oath 
of allegiance. The neglect or refusal to do this subjected the party to a 
compulsory departure for the West Indies or Europe;. or, if permitted 
by the county court to remain in the State, he was adjudged incapable 
and disabled in law to have, occupy or enjoy any office, appointment, 
license, or election of trust or profit, civil or military, within the State, 
and shall not be capable of being elected to or aiding by their votes to 
elect another to be member of Assembly, and shall not, by themselves 
or deputy, attorney or trustee, execute any such office, trust or appoint- 
ment, and shall be disabled to prosecute any suit at law or equity, or 
to be guardians, executors or administrators; with a variety of other 
disqualifications enumerated in the act of 1777, secs. 8 and 9, Iredell’s 
Revisal. Thus it appears that a simultaneous legislative act, with that 
regulating the admission of attorneys, disqualified all persons from 
holding or obtaining a license who either refused or neglected to become 
citizens according to such ceremonies as the pressure of the times 
enabled the Legislature to prescribe. In looking at the extent .and 
severity of these disqualifications, carried far beyond what the common 
law annexes to alienism, it is but an act of common justice to the Legis- 
lature of that day to connect with our reviews the circumstances under 
which the enactments were made; for however justly they might 

be considered as subversive of the customary law of nations if (361) 
passed in a time of tranquillity, yet the new government had in 
truth more to dread from the disaffected inhabitants within the bosom 
of the country, from those who have owed a common allegiance to the 
same sovereign, than from aliens in the ordinary sense of the word; 
and it was an object of vital importance to the great experiment then 
about to be made that those who were hostile to the new order of things 
should be deprived of all participation and sinister influence in its 
progress. Under general principles, however, my opinion is that none 
but citizens are contemplated in the first act, and that its necessary and 
genuine interpretation is to exclude aliens. The middle state in which 
the common law places a denizen is unknown here, except it exist in 
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the right to hold lands immediately upon taking the oath of allegiance. 
The State may prescribe the terms upon which an alien may be enabled 
to hold lands within the limits of the State, and that part of the Consti- 
tution of the State must still retain its force (sec. 30), while the latter 
branch of the clause, prescribing the terms of citizenship is annulled 
by the Constitution of the United States and the naturalization laws 
passed in pursuance thereof. With this single exception, all persons 
(I mean to speak only of free white persons) residing here are either 
citizens or aliens; the former, whether native or naturalized, being 
entitled to equal rights, with the exception of eligibility to the office of 
President, which is confined to those who were citizens at the adoption 
of the Constitution of the United States. Aliens, on the other hand, 
owe only a temporary allegiance, and have no rights but such as are 
deducible from the law of nations, the most important of which are 
defined and incorporated in the municipal codes of most civilized 
countries, or such as are secured by treaties between different nations. 
An alien may claim to live in a foreign country without injury or 

molestation; but he cannot justly assert the municipal rights 
(362) and social privileges of a natural citizen. It is laid down by 

writers on the civil law that whenever a foreigner travels out 
of his own country he can only claim the benefit of the law of nations, 
having no right to the law or privileges of any particular place. Some 
discrimination is made in the law of every country between citizens 
and aliens, and though the advance of commerce and civilization has 
everywhere mitigated its ancient severity, yet there is not at the present 
day any nation in which the restraints on aliens are milder or less 
vexatious than in this, none in which a plenary admission to the rights 
of citizenship may be more easily obtained. No conditions are required 
which the safety of the Republic does not demand, and which may not 
be performed by all, rich or poor, who are likely to become useful 
members of society. 

Whatever discretion resides in the judges relative to the admission of 
attorneys ought to be exercised with a view to the advantage and secur- 
ity of the suitors in the several courts; for to them the license is a 
guarantee that in the opinion of the magistrates signing it the licen- 
tiate is politically, not less than legally and morally, qualified to trans- 
act their business. Yet in the event of a war being declared between 
the United States and any foreign nation or government, the authority 
under which he practices would not protect the subject of such govern- 
ment not actually naturalized “from being apprehended, restrained, 
secured, and removed as an alien enemy,” to the great injury, possibly 
the ruin, of numerous clients. 3 Laws U. S., 84. Even the judges of 


the State themselves might become the instruments of such apprehen- 
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sion and removal out of the State under the second section of the same 
law. No one should be presented to the public under the panoply of 
such a license against whom an injured suitor would not have the full 
benefit of such legal remedy as the laws of the State provide in the event 
of fraudulent or negligent practice. Act of 1743, ch. 37, R. C. N. 

But such a suit brought against an alien attorney for such a (363) 
cause might if the matter in dispute were of sufficient amount, 

be removed to the Circuit Court of the United States, and by possibili- 
ity thence to the Supreme Court of the same Government. There is 
_ no profession relative to which the public good more imperiously re- 
quires that its members should duly appreciate and honestly maintain 
the freedom, the purity, and the genuine spirit of our political institu- 
tions. These are so blended and interwoven with the civil rights of the 
citizen, they present themselves in such an infinity of relations as addi- 
tional abutments to the several charters of property and personal secur- 
ity, that it is difficult to conceive how a professional advocate, owing 
foreign allegiance and cherishing alien prejudices, can usefully vindi- 
cate principles in the abhorrence of which he may have been nurtured; 
how, on many important occasions, the most brilliant forensic talent 
can be successfully exerted, unless they are sustained and inspired by 
an ardent patriotism. The excellence of every human system of laws 
consists as much in their administration and practice as in the theory 
itself. Viewing the profession of the law as the source from which 
the superior judicial magistrates must be derived, and from which a 
large proportion of enlightened and efficient public officers is usually 
selected, every one must naturally feel solicitous that it should not fall 
into such hands as would lower it in the National opinion. It would 
be diffictult to avoid this consequence if aliens were entitled to admis- 
sion, for legal acquirements and private worth may subsist with invet- 
erate prejudices against the principles of our Government. In such 
an arrangement society would cease to derive that benefit from the pro- 
fession which it now affords, by supplying a continual succession of 
men qualified and worthy to preside in the courts of justice. No longer 
a nursery in which merit is trained under the directing hand of expe- 
rience and qualified to render manly and essential services to 

the community, the legal profession, “in its nature the noblest (364) 
and most beneficial to mankind, in its abuse and debasement the 

most sordid and pernicious,” would sink into a mere mercenary instru- 
ment, without sympathy in the public prosperity and without hold on 


the public confidence. 
Per Curtam. Application denied. 


Cited: In re Applicants for License, 143 N. C., 9, 32. 
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EURE anv WIFE v. PITTMAN.—From Halifax. 


1. To entitle a party to give parol] evidence of the contents or execution of a 
will alleged to have been destroyed, where there is not sufficient evidence 
to warrant the conclusion of its actual destruction, the party must show 
that he has made diligent inquiry and search after the will in the place 
where it would most probably be found if in existence. 


2. It is the province of the court, in the first instance, to say whether there 
is sufficient proof of the loss or destruction of the paper, or whether suffi- 
cient inquiry has been made to let in parol evidence. 


Tue plaintiffs offered for probate a paper-writing as the last will and 
testament of Edward Crowell, deceased; there was a caveat in the 
county court, and after trial there it was carried by appeal to the 
Superior Court. The wife of the legatee named in the paper (Thomas 
W. Crowell, son of Edward) is now one of the plaintiffs, having since 
the death of her first husband married Eure; the defendant is the other 
child of Edward Crowell, who, at her father’s death, was the wife of 
one Pittman. ; 

The writing offered was proved to be the handwriting of Edward 
Crowell, all and every part of it, by four credible witnesses, who 
deposed that they were well acquainted with his handwriting. One of 
these witnesses deposed that the paper was found by him in a small 
drawer of the desk of Edward Crowell, in his house, with other papers 

and money; the drawer had a lock, but was unlocked when this 
(365) paper was found. 

The defendant contended that this will was revoked by a sub- 
sequent will made by Edward Crowell, and that the last will had been 
destroyed or suppressed by the plaintiffs or by those under whom they 
derived an interest, or by some other person under their advice and 
procurement, and offered to prove the same by the subscribing witnesses 
to the last will. This was objected to by the plaintiffs, because they had 
no notice to produce the will. The court was of opinion that if the 
plaintiffs had the last will or had been the cause of its suppression, or 
claimed under those who had, then such conduct would be illegal and 
fraudulent, and the defendant was not bound to give notice to produce 
it in order to be Jet into parol proof of its contents. The plaintiffs 
further objected to any parol proof of the contents of a lost or sup- 
pressed will, before the fact of loss or suppression had been established 
by a court of competent jurisdiction. This objection was overruled. 

The defendant then called as witnesses Jacob Pope and his daughter. 
Pope deposed that Edward Crowell died on Wednesday. On the pre- 
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ceding Sunday, 26 May, 1820, he came to the house of Pope with a 
paper-writing in his hand, having his name signed to it, and said that 
it was his last will and testament, and requested Pope to attest it; Pope 
did subscribe it as a witness in Crowell’s presence; Crowell then asked 
if there was no other person in the house capable of attesting it, and 
was informed that Miss Pope was in an adjoining room; Pope went for 
his daughter, brought her to Crowell, and told her that Crowell wished 
her to be a witness to his will; this declaration was in Crowell’s pres- 
ence and hearing. She took the paper, and when about to sign it 
Crowell requested her to be careful and subscribe her name in the 
proper place. Miss Pope stated that she signed the paper as a wit- 
ness, and confirmed her father’s statement as to the circumstances 
attending her attestation. Neither of these witnesses read the will or 
heard it read, nor did Crowell say that the signature was his, 

or that he had directed it to be placed there. After they had (366) 
witnessed it, Crowell carried it away with him. 

The defendant then introduced another witness, who swore that 
Crowell, on 27 May, 1820, placed the last mentioned will in the posses- 
sion of one Rebecca Tillery, who was the sister of Mrs. Eure, one of 
the plaintiffs, and who resided at the house of Mrs. Eure’s then husband, 
Thomas W. Crowell, only son of the testator. Edward Crowell shot 
himself on Wednesday, 29 May, 1820, and shortly after, on the same 
day, Thmoas W. Crowell cut his throat and died. When it was re- 
ported that Edward Crowell was dead, the witness and Mrs. Eure, the 
plaintiff, and her sister, Rebecca Tillery, went to E. Crowell’s house, 
but did not go in; while there the defendant and her husband Pittman 
arrived, and with others entered the house, and in the after part of 
the day witness returned to E. Crowell’s from the house of Thomas, 
which was distant about 300 yards, and there found the defendant and 
others. Rebecca Tillery was summoned by both parties, but did not 
appear. , 

The court charged the jury that if they were of opinion that there 
was a will in writing signed by the testator, or to which his name was 
subscribed by his direction, and witnessed by two witnesses in his pres- 
ence, and declared to he his will, then the paper now offered would not 
be his last will; but that both wills might stand, if there was no clause 
of revocation in the last will, or if there were no contradictory bequests 
or devises, and that the burden of proof was on the defendant to show 
by the last will itself, if to be had, that it revoked the former by con- 
- taining an express clause of revocation, or that the dispositions of the 
property by each will were contradictory. But the last will was not 
produced by either party, nor were the contents of it given in evidence 
by any witness. The jury should, if they believed the evidence, find 
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(367) the paper now offered to be the last will of Edward Crowell, 

unless they should be of opinion, from all the evidence, that the 
last will had been suppressed by the plaintiffs, or those under whom 
the plaintiffs claim, or by their advice or procurement; in that case 
they ought to find a verdict for the defendant, because they might pre- 
sume a revocation or contradictory deyises from the fact of suppression. 
But if the jury should be of opinion that Rebecca Tillery, of her own 
accord, destroyed the last will without the consent or knowledge of the 
plaintiffs, or those under whom they now claim, or if the testator de- 
stroyed it, then, in either of these events, they should find for the plain- 
tiffs. If the testator destroyed the last will and retained the first, the first 
is again set up as his will. If Rebecca Tillery, the depositary, destroyed 
the last will without any fraudulent coéperation of the plaintiffs or those 
under whom they claim, then the burden lay on the defendant to show a 
clause of revocation or contradictory dispositions by the last will; that 
the defendant had failed to do so, either by the last will itself or any other 
species of proof. The court further charged the jury that there was 
nothing in the objection of plaintiff’s counsel to the last will, that the 
testator had not said the signature was his, or because it was not proven 
to be his handwriting; but if they were satisfied that he offered a 
paper-writing to the witnesses with his name signed, and said it was his 
will, that was sufficient. Verdict for defendant; judgment accordingly, 
and appeal by plaintiffs. 


Gaston for appellant. 
Seawell contra. 


(370) Tayror, C. J. There is no proof that the second will was 

ever in the plaintiff’s possession, and therefore a notice to pro- 
duce it would be totally unnnecessary; but there is evidence that the 
will was placed by the testator in the hands of Rebecca Tillery, since 
which period it has been traced no farther. Now, the ground upon 
which the defendant offers proof of the execution of the will is the 
charge of suppression against the plaintiff, or those under whom she 
claims. It appears to me that this fact should be first established by 
the best evidence the nature of the case admits of, that is, the testi- 
mony of Rebecca Tillery and the production of the paper enforced by 
a subpana duces tecum. I understand it to be an elementary rule that 
when the ground of admitting the secondary evidence is the loss of the 
original, it ought to be shown that diligent inquiry has been made; 
and the last person into whose possession the paper has been traced 
should be called to give an account of it. Upon this principle it has 
been decided that to entitle a party to give evidence of the contents 
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of a will alleged to be destroyed, where there is not sufficient evi- (371) 
dence to warrant the conclusion of its absolute destruction, the 

party must show that he has made diligent search and inquiry after 
the will in those places where it would most probably be found if 
in existence. 12 Johns., 192. And where it appeared that an indenture 
of apprenticeship consisted of two parts, one of which had been de- 
stroyed and the other had come to the hands of a person that was liv- 
ing, and had not been subpenaed, but had been heard to say that he 
could not find the part and did not know where it was, it was held that 
this was not a sufficient ground for admitting parol evidence of its 
contents. 6 Term, 236. In all such cases the invariable rule is for the 
court to pronounce, in the first instance, whether there is sufficient proof 
of the loss or destruction of the paper, or whether sufficient inquiry had 
been made to render parol evidence of the contents admissible. But 
here the whole evidence, that of the suppression of the instrument and 
the secondary evidence of its execution, was all submitted to the jury in 
the first instance, for which praetice I cannot find a single authority. 
And the principle of evidence is directly opposed to it; for if the court 
had pronounced in the first instance whether the evidence of the sup- 
pression was sufficient to authorize the secondary evidence, it seems 
evident to me that it must have been rejected, both for its insufficiency 
as to the suppression and its defect in not showing that proper inquiries 
respecting the paper had been made of Rebecca Tillery; and then all 
the evidence respecting the execution of the will, and the inferences 
drawn from it that it operated a revocation of the first will, must have 
been excluded. The danger of such evidence consists in this, that it 
may unconsciously influence the judgment of the jury, and make im- 
pressions upon it which no subsequent advice of the court will be able 
to efface. The effect of such a procedure in this case has been that, 
because the will was placed in the hands of Rebecca Tillery, 

who was a sister to the wife of the younger Crowell, the jury (372) 
have inferred a suppression by him or by her; and because it was 

suppresssed they have further inferred that it amounted to a revocation 
of the first will—a string of inferences that might have been broken 
by the testimony of Rebecca Tillery or by inquiries of her. The paper 
might have been produced, and might have turned out not to be a will, 
or, if a will, not amounting to a revocation of the first. The answer 
to this reasoning is that, however just it might be towards showing that 
the defendant ought not to be at liberty to prove the contents of the 
will, it is yet inconclusive to show that he ought not to prove its execu- 
tion, an isolated fact from which the jury would draw their conclusions. 
It strikes me, however, that it would be safer, in the view of a just 
and temperate decision of the cause, to prove its contents rather than 
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to conjecture them under the influence of a belief that the will has been 
suppressed by the plaintiff. The presumptions which the law author- 
izes in its abhorrence of spoliation are too unlimited and severe to be 
let loose without clear and satisfactory proof of that spoliation. The 
existence of the paper, charged to be spoliated,.should be proved posi- 
tively, and not supposed or inferred from circumstances out of which 
the supposition does not necessarily or naturally arise. 2 P. Wms., 720. 
I am constrained to think, in this case, that sufficient efforts were not 
made to ascertain from Rebecca Tillery whether the will was in exist- 
ence or not; and that it ought not to have been left to the jury to infer 
a suppression by her, or by the plaintiff, or those under whom she 
claims, from the single fact that it was delivered to Rebecca Tillery. 


Hatz J. I think the defendants ought not to have been permitted 
to prove the execution and existence of another and subsequent will 
before they made it appear to the court that they had made reason- 

able efforts to procure it. And I think there would have been 
(373) nothing unreasonable in this, for the will was proved to have 

been delivered to Miss Tillery, and a supana duces tecum might 
have been procured to enforce her attendance with the paper-writing, or 
will, or account for it. It seems that the witnesses did not read the 
paper-writing which Edward Crowell procured them to attest as wit- 
nessses. They gave in evidence that he told them that it was his last 
will and testament. If that paper had been produced, the fact would 
have appeared whether it was a last will and testament or not. So far 
from endeavoring to procure it by subpana duces tecum, they went to 
trial without the testimony of Miss Tillery, although she was sum- 
moned, and did not attend. 

As the defendants had taken no step to procure the will, and evidence 
was given to prove its execution, I think a new trial ought to be granted. 
The charge of the court was given as to a fact which the jury was at 
liberty to believe from the evidence, namely, that the paper-writing was 
in the possession or under the control of, or suppressed by, the plain- 
tiffs. If this was the fact, whether the defendants could avail them- 
selves of it without giving notice to produce it I will give no opinion. 
On the one side it is argued that if they were possessed of it, or had it 
under their control, they were guilty of a fraud not to produce it; they 
knew, without notice being given them for that purpose, that it was 
their duty to produce it. On the other side it is argued that a party 
shall not avail himself of a deed or writing by proving its execution, 
unless he has used endeavors to procure it by demanding it of the party 
or giving notice to produce it; that the reason why the production of a 
deed is ever dispensed with is because the party has no control over it. 
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As far as this principle is involved in the present question, the inclina- 
tion of my mind is with the plaintiff. But I give no opinion on that 
part of the case. For the reason I have first assigned, I think 

there should be a new trial. (374) 


Henpverson, J., dissentiente: The paper which the defendants allege 
revoked the will in question, not belonging to them or being within 
their control, excuses them from its nonproduction on the trial, for the 
law imposes on no one a thing beyond his power. If the paper is 
alleged to be in the possession of the adversary, notice must be given to 
him to produce it on the trial before parol evidence shall be received 
of its contents; but if it is destroyed no such notice is necessary. These 
preliminary facts to let in the secondary evidence, both as to their 
truth and sufficiency when shown, belong to the court and not to the 
jury. See a very clear and able opinion on the latter question delivered 
by Judge Spencer in 16 Johns., 193. But neither of these questions 
arises in the present case. The defendant offers no secondary evidence, 
nor does he offer parol evidence of the contents of the paper. But the 
facts on which he relies are that, after the time of the execution of the 
will offered for probate, the testator, in the presence of two witnesses, 
acknowledged his signature to a writing, which he declared to be his 
will, and requested them to attest it as witnesses, which they did in his 
presence; that on the next day the paper was seen in the possession of 
a Miss Tillery, sister to Mrs. Eure, now the wife of the plaintiff Eure, 
and being then the wife of Crowell, the only son of the testator, and the 
principal legatee and devisee in the will offered for probate; and that 
the said Miss Tillery lived with and in the house of the son of the said 
Crowell; that on the Wednesday thereafter the testator committed sui- 
cide, and that the son on the same day, after hearing of the violence 
committed by the father on himself, also committed a similar act; that 
Miss Tillery had been summoned by both parties, but was not present. 
From these facts the defendant insisted that Crowell had destroyed the 
latter writing, and that in odium spoliatoris the jury should presume 
either that the writing contained a clause of revocation or was 
inconsistent with the will offered. There was no parol evidence (375) 
of the contents of the will by copy, or other evidence of a like 
kind; nor was any argument drawn of its being a revocation, but from 
the fact of its destruction by Crowell, or some one by his connivance or 
direction. With the fact of destruction the court had nothing to do, 
nor with inferences to be drawn from it. They both belonged to the 
jury. They were not preliminary questions to the introduction of 
secondary evidence; for this reason notice to produce the original was 
unnecessary. And here there was no inferior evidence offered; it was 
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all primary; for every fact deposed to went to the making and destruc- 
tion of the paper. Whether they were sufficient to establish them be- 
longed to the jury. It is sufficient for us to see that the evidence was com- 
petent and relevant. And I think it was. As to the charge of the court, 
I think it perfectly correct if we strike out the. word ought and insert 
the word may, for such was very evidently the judge’s meaning; for he 
says you ought to find for defendant, for you may presume, if you think 
proper, that the latter will contained a clause of revocation, or was 
inconsistent with the first will in odiuwm spoliatoris; that is, if you 
should draw such a conclusion of facts, viz., that the last will contained 
a clause of revocation, or was inconsistent with the first will, which 
inference you may draw in odium spoliatoris, then you should find for 
the defendants, viz., that the last will revoked the first. Which is a 
correct legal inference from the facts; that is, that if the last will 
contained a clause of revocation, or was inconsistent with the first will 
(on which fact the jury were to pass), then the conclusion of law 
was that the will was revoked. I think the jury were properly instructed 
by the judge upon the point of signing by some one for the testator, 
and in his presence and by his direction. This precaution is necessary 
only where there is no after recognition of the signature. When 
(376) the attestation is made by the witnesses of its being the testator’s 
will in consequence of his directing some one to sign for him, 
and there is no after recognition of it and publication of the will, to 
prevent another paper being imposed upon the testator it must be 
signed by such persons in his presence. But where he, after the sign- 
ing, acknowledges the signature and publishes it as his will, and then 
witnesses in his presence by his directions attest it, it is immaterial 
where it was signed. He adopts the signature; and if the testator was 
of sound mind there could be no imposition by establishing another 
paper for the genuine one. 
I think, therefore, that the rule for a new trial should be discharged. 
Per Curtam. New trial. 


Cited: Byrd v. Collins, 159 N. C., 643. 
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STATE v. POWERS. 


When it appears from the certificate of the judge that a case was intended 
to be made by him, but none comes up with the record, this Court grants 
a new trial. 


Tartor, C. J. The defendant has appealed from the judgment 
rendered against him, but no case is made up to enable this Court to 
judge whether the law has been duly administered; and we must, there- 
fore, have inspected the record to decide on the legality of the judg- 
ment. But it appears from the certificate of the judge that a case pre- 
senting the points was intended to have been made up, but was pre- 
vented from his having lost the notes of the trial. Under these cireum- 
stances there is no other mode by which the justice of the case can be 
attained but by awarding a 

Per Curiam. New trial. 


Cited: Isler v. Haddock, 72 N. C., 120; Sanders v. Norris, 82 N. C., 
245; S. v. Randall, 88 N. C., 613; Comrs. v. Steamship Co., 98 N. C., 
167; McGowan v. Harris, 120 N. C., 140; 8S. v. Robinson, 143 N. C., 624. 








STATE v. PERKINS. 


Where declarations were offered in evidence as having been made in the pres- 
ence of a party and not contradicted by him, and it was also in evidence 
that the party to be affected by them was partially intoxicated, it was 
properly left to the jury to ascertain whether the party was too much 
intoxicated to hear and understand the statement when made. 


Tuts was an indictment for an assault upon one Sally Fowler, (377) 
tried before Badger, J., at Surry. 

On the trial it appeared that the defendant Perkins, with one Davis 
and one Warden, who were charged in the same indictment, had gone 
to the house of Sally Fowler, arrested and taken her to the house of 
one Harris, a justice of the peace; when they arrived at the house of 
Harris, Sally Fowler made some statements respecting the conduct of 
the defendant Perkins towards her at the time of the arrest. A ques- 
tion was made whether these declarations of hers were made in the 
hearing of Perkins, and were admissible against him. The witness 
called on to state these declarations testified that Perkins and Warden 
came in with Sally Fowler, and were in the same room with her; that 
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Perkins was quite drunk, but not so much intoxicated as to be unable 
to hear or to understand; that Sally Fowler, in a voice loud enough to 
to be heard by every person in the room, related the violence used 
towards her by Perkins, after having called on the other defendant, 
Warden, to attend to her statement and contradict her if she told an 
untruth; and, after she had concluded, she asked Warden if her state- 
ment was correct, and he answered that it was. 

The admission of this evidence was opposed by the defendant; but it 
was received by the court as a declaration made by Sally Fowler in 
the presence of Perkins. 

The jury returned a verdict of guilty; new trial refused; 


(378) judgment and appeal. 


Attorney-General for the State. 
J. Martin for defendant. 


Taytor, C. J. The Court is opinion that it was properly left to the 
jury to consider whether, from the circumstances of the case as dis- 
closed in the evidence, the relation of Sally Fowler as to the violence 
done at her own house was made in the presence of the defendant 
Perkins, or not; that as there was evidence of his being corporally 
present, placing that circumstance as a fact beyond dispute, and some 
evidence of his being mentally present, inasmuch as that, although 
inebriated, he was not disqualified to hear or understand, it was fit for 
the jury to decide whether the rational man was so far present as to 
assent by silence to the narration by Sally Fowler. In the admission 
of the said evidence there was no error, and the judgment must be 

Per Curtam. Affirmed. 


Cited: S. v. Bowman, 80 N. C., 437; Chemical Co. v. Kirven, 130 
N. C., 163; 8. v. Potter, 134 N. C., 733. 








STATE v. SMITH. 


Selling unwholesome provisions not fit to be eaten by man is an offense in 
any one, indictable at the common law. 


Tuts defendant was indicted for selling unwholesome provisions, in 


the following words: 
“The grand jurors for hte State, upon their oath, present that 
Samuel Smith, junior, late of the county of Rockingham, farmer, on 
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the 8th day of November, A. D. 1823, at Leaksville, in the county 
aforesaid, did then and there unlawfully, falsely, maliciously, mischiev- 
iously and deceitfully sell and dispose of to one David Campbell and 
others certain unwholesome and poisonous beef, and did then and there 
receive pay for the same, to the great injury of the said David Camp- 
bell and his family, to the great nuisance of the good citizens of the 
State, and against the peace and dignity of the State.” 
The defendant was convicted below and fined, and moved 

first for a new trial and then in arrest; both motions having (379) 
been overruled, defendant appealed. 


Attorney-General for the State. 


Taytor, C. J. The first exception, taken both as a ground for a new 
trial and in arrest of judgment, that there is no charge of the defend- 
ant being a trader in beef, cannot be sustained; for the fact charged 
in the indictment, and with the circumstances accompanying it, is 
indictable by whomsoever committed. It is not necessary to state in 
such indictment that the defendant acted in violation of any duty 
imposed on him by his peculiar condition; for it is a misdemeanor at 
common law knowingly to give any person injurious food to eat, 
whether the defendant be excited by malice or a desire of gain. The 
charge in Treeve’s case was for willfully, deceitfully, and maliciously 
supplying prisoners of war with unwholesome food, not fit to be eaten 
by man. It was laid as an offense at common law; and an exception 
was taken in arrest of judgment that it was not indictable, as it did not 
appear that what was done was in breach of any contract with the pub- 
lic, or of any moral or civil duty. The defendant was, in fact, a con- 
tractor with the public for supplying the prisoners with provisions, 
but that was not stated in the indictment, nor was it held necessary to 
state it; and the conviction was supported upon the broad ground that 
the giving of unwholesome victuals, not fit for man to eat, whether 
from motives of gain, from malice, or deceit, was clearly an indictable 
offense. 2 East P. C., 821. There are several precedents of indict- 
ments for the same offense, variously modified, stated in 2 Chitty C. 
Law, 556, on which convictions have been had upon undoubted prin- 
ciples of law. It is true that a very ancient statute was passed further 
to aggravate the punishment for selling unwholesome provisions, but 
as I have met with no prosecution upon it, the common law 
may be supposed to have been weakened by the Legislature’s (380) 
making declarations against offenses which were criminal by 
the common law, when properly understood. Of this several remark- 
able instances are stated in Barrington on the Statutes, 313. It seems, 
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upon the whole, that the public health, whether affected through the 
medium of unwholesome food, or poisoning the atmosphere, or intro- 
ducing infectious diseases, is anxiously guarded by the common law. 
There ought to be judgment for the State. 


Haut, J. I concur in opinion that the act charged in the indictment 
is an indictable offense. In 4 Bl., 162, it is said that it is an offense 
against public health to sell unwholesome provisions. From this it 
might be inferred that, unless the public were concerned in the act, 
it was not a public offense, as in King v. Baldock, for supplying prison- 
ers with unwholesome food, he being a public contractor for that pur- 
pose. 2 Chitty C. L., 556, and the case of the King v. Treeve, who 
was indicted for the same offense. 2 East Cr. Law, 821. But it is 
laid down by both these writers that the person charged need not be 
a public contractor; that it is a misdemeanor at common law to give 
to any person unwholesome food not fit for man to eat, lucri causa, 
or from malice or deceit, apart from other considerations which en- 
tered deeply into the demerits of Baldock and Treeve. See, also, 6 
East, 133 141; 2 East Cr. Law, 823; 2 L. Ray., 1179; 3 L. Ray., 487. 
The offense is one that common prudence cannot guard against, and, 
what is most important, the consequences cannot be calculated. I 
think judgment should be given for the State. 


Henperson, J., concurred. 


Per CurraM. No error. 


Cited: 8S. v. Norton, 24 N. C., 41. 








(381) 
STATE v. MARTIN.—From Northampton. 


After verdict of acquittal no appeal lies for the State since the act of 1815, 
ch. 895. 


Tue defendant was indicted below for an assault and battery, and, 
being acquitted, was discharged; whereupon the State appealed. On 
the reading of the record in this Court, Mr. Attorney-General gave 
up the cause on the authority of S. v. Taylor, 8 N. C., 462. 

Per Curram. Affirmed. 


Cited: S.v. Powell, 86 N. C., 643; 8S. v. Ostwalt, 118 N. C., 1214; 


S. v. Searcy, 126 N. C., 1087. 
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STATE v. LANGFORD.—From Granville. 


An indictment charging that the defendants, with force and arms, at the 
house of one S. R., situate, etc., did then and there wickedly, maliciously, 
and mischievously, and to the terror and dismay of the said S. R., fire 
several guns, is good. No technical words are necessary, but it should 
appear that such force and violence were used as amount to a breach of 
the peace. All that the law requires in indictments of this kind is that the 
facts shall be so charged as to show a breach of the peace and not merely 
a civil trespass. 


InvicTMENT in the following words: 

“The jurors for the State, upon their oath, present that Robert 
Thompson and Jonathan Langford, late of the county of Granville 
aforesaid, farmers, on the 16th day of August, A. D. 1823, with 
force and arms at the house of one Sarah Roffle, an aged widow woman, 
situate in the county aforesaid, did then and there wickedly, mischiev- 
ously, and maliciously, and to the terror and dismay of the said Sarah 
Roffle, fire several guns, and then and there did shoot and kill a dog 
belonging to said house, without any legal authority, against the peace 
and dignity of the State.” 

Tue defendamt was found guilty and the judgment arrested below, 
whereupon the State appealed. 


Attorney-General for the State. 
Hillman contra. 


Taytor, C. J. All that the law requires in an indictment (382) 
of this kind is that the facts shall be so charged as to show 
that a breach of the peace had been committed, and not merely a 
civil trespass. Laying the offense to have been committed vi et armis 
does not itself show this, for that is no more force than the law 
implies; and these words, as applied to forcible entry, were not deemed 
sufficient to show that a breach of the peace had been committed in the 
eases from 3 Burr., 1700, 1736, and accordingly the indictments which 
contained only those words were quashed, while those containing “with 
a strong hand” were sustained. But the case of Rex v. Storr contains 
internal evidence that if actual force had been shown on the face of the 
indictment, the words vi e¢ armis would have been sufficient; for the 
counsel for the prosecution, in arguing, say: “One man may commit 
a breach of the peace, though not a riot; he might be armed with 
pistols for aught that appears, and this might be possibly proved.” To 
this the Court answers: “Coming with a pistol, though possible, 
is not to be supposed”; thereby implying that if the fact of coming 
with a pistol had been laid in the indictment it would have been a 
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circumstance in itself naturally implying such a degree of force as was 
indictable; and the want of this violence cannot be supplied by the . 
insertion of the common formal words. The doctrine of these cases 
is confirmed by the case of Rex v. Wilson and others, 8 Term, 357, 
which was an indictment at common law, charging the defendants 
with having unlawfully and with a strong hand entered the prosecu- 
tor’s mill and expelled him from the possession. This indictment was 
demurred to because upon the face of it it charged only a 
(383) private trespass and not a public breach of the peace indictable. 
But the demurrer was overruled, the Court holding that the 
words “with a strong hand” implied that degree of force which con- 
stituted the offense; that no particular technical words are necessary 
in such an indictment, but that it should appear that such force and 
violence were used as constituted a public breach of the peace. It is 
true that some stress was laid upon the circumstance that the twelve 
defendants, with force of arms and with a strong hand, expelled the 
prosecutor. The principles ascertained in these cases show, beyond 
a doubt, that this indictment is maintainable, for in it is laid an 
actual and violent breach of the peace, which does not require the aid 
of the words “with strong hand,” and such a breach of the peace as, 
if set forth in those indictments in 3 Burr., they would not have 
been quashed. These men were armed with guns, which they fired 
at the house of an unprotected female, thus exciting her alarm for 
the safety of her person and her property. This is the corpus delict:; 
the killing the dog is laid as a matter of aggravation and to show the 
temper of mind by which the defendants were impelled. It would 
have been, therefore, quite superfluous to state any ownership in the 
dog. If any doubt can exist that the offense so charged amounts to 
a breach of the peace, it will be removed by what is said by Sergeant 
Hawkins in a passage deriving additional authority by being trans- 
cribed by that judicious writer, Dr. Burns, into his book on Justices 
of the Peace, title “Affray.” Although no bare words in the judgment 
of law carry in them so much terror as to amount to an affray, yet 
it seems certain there may be an affray when thére is no actual violence: 
as when a man arms himself with dangerous and unusual weapons. 
in such a manner as will naturally cause a terror to the people, which 
is said always to have been an offense at common law, and is strictly 
prohibited by statute.” 1 Hawkins, 136. On these reasons 
(384) and authorities I think the judgment must be reversed. 


Hatt and Henperson, JJ., concurred. 


Per Curtam. Reversed. 
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STATE v. WOODMAN.—From Edgecombe. 


1. The act of 1794, ch. 406, relative to slaves hiring their own time, has two 
objects in view: First, to fine the owner; and, second, to abate the nui- 
sance, if it be yet continuing, or, if it be at an end, to pursue the slave 
and have him hired out. 

2. The necessity of proceeding by presentment under the act of 1794 is re- 
pealed by the act of 1797, ch. 474, sec. 3. 

3. It is improper to lay an offense to have been committed after the finding 
the indictment; but if a day certain be laid before, the other may be 
rejected as surplusage. 


Tuts was an indictment in the following words: 

“The jurors for the State, upon their oath, present that a certain 
negro man slave named Tom, the property of George W. Woodman, 
late of the county of Edgecombe, merchant, on the 1st day of November 
in the year aforesaid, at and in the county aforesaid, and on divers other 
times in the county aforesaid, both before and since the taking of this 
inquisition, has been permitted by his master, the said George W. Wood- 
man, to go at large, hiring himself to divers persons, he, the said Tom, 
having hired his own time from his said master the said George W. 
Woodman, contrary to the form of the statute in such case made and 
provided and against the peace and dignity of the State.” 

This indictment, having been returned on the fourth Monday of 
November to the county court of Epercomsg, indorsed “A true bill,” a 
capias issued against Tom, his master became bound by recognizance for 
his appearance, and the plea of not guilty was entered. On the trial in 
the county court the jury returned a verdict of guilty, and the defendant 
appealed from the judgment pronounced. In the Superior Court the 
jury found a verdict of guilty, and the court pronounced judgment that 
the negro Tom should be hired out by the sheriff of the county, at public 
vendue, for the space of one year, taking bond and security for 
the hire, payable to the wardens of the poor and for the use of (385) 
the poor of said county, and that the defendant pay the costs of 
the prosecution. The defendant appealed to this Court. 


Gaston for defendant. 
Attorney-General contra. 


Taytor, C. J. In construing the act of 1794, on which this (387) 
indictment is framed, it does not seem that the nuisance must 
necessarily be continuing when the bill is found. The design of the act 
is twofold: First, to fine the owner directly for allowing his slave to 
hire his own time; and, secondly, to abate the nuisance if it be contin- 


213 


—— 








IN THE SUPREME COURT. [10 





STATE v. Morris. 





uing, or, if it be at an end, to pursue the slave in whose person it was 
committed, in order to have him hired out. Upon the latter branch this 
prosecution is founded; and although this mode will prove inconvenient 
to future owners or hirers, by taking the slave out of their possession, 
yet they take the property cum onere, which they must submit to like 
any other defect in the title. This construction is unavoidable, 
(388) otherwise the act might be easily evaded by calling home the 
slave the day before the grand jury is impaneled, and letting him 
at large again to hire his own time immediately on the adjournment of 
the court. 
As to the necessity of proceeding by presentment, that is repealed by 
the subsequent act of 1797, ch. 474, sec. 3. 
It was certainly improper to lay the offense to have been committed 
after the finding the indictment; but as a day certain is laid before, this 


may be rejected as surplusage. The judgment must be 
Per Curiam. Affirmed. 








STATE v. MORRIS. 


1. A judge is not bound by law to recapitulate all the evidence to the jury 
in his charge; it is a matter left to his own discretion. If, however, he 
thinks proper to deliver a charge, he must do so according to the rule 
laid down in the act of 1796, ch. 52. 

2. If a person be present aiding and abetting in the commencement of an as- 
sault with intent to rescue a prisoner, he does not cease to be guilty be- 
cause his fears prevent him from going all lengths with his party. 


InpicTMENT against the defendant and several others for an assault 
and battery on one King, a constable, while in the execution of his 
office, tried before Badger, J., at MeckLensBura. 

The material part of the evidence below was as follows: 

On the part of the State is was proved by several witnesses that while 
King was conveying a prisoner to the jail of Mecklenburg, under a mitti- 
mus from a justice of the peace of that county, the defendant, in com- 
pany with several others, came up to him and said the prisoner should 
not go to jail if money or security would save him. The officer then told 
him that the prisoner had once had an opportunity before the justice 

to give security and had refused. Defendant then asked permis- 
(389) sion to step aside with the prisoner to talk with him; this the 
offier refused, unless he himself went with them, which he agreed 
to do. Defendant, and the officer in charge of his prisoner, then went 
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aside from the jail (at the door of which this conversation had passed), 
followed by the other persons in company. When they had gone about 
ten paces the defendant said the prisoner should not go to jail at all. 
This was repeated by others of the party, and immediately several of 
them set upon the officer, attempted to rescue the prisoner, and in the 
prosecution of this attempt the officer was assaulted and beaten. 

It did not appear that the defendant himself assaulted or struck the 
officer. It was also proved that the observation about bailing the pris- 
oner was made by the defendant in a threatening manner. 

It was then proved by several witnesses for the defendants that when 
the officer was set upon and the struggle was going on to rescue the 
person in custody, the defendant retired from the crowd and said: 
“Boys, you had better take care what you are about; I will have nothing 
to do with this.” 

The case was submitted without argument by the counsel, and the 
presiding judge, without repeating the evidence to the jury, left the 
case ‘to them, with instructions to inquire upon the whole evidence 
whether the defendant and the other persons present made the assault 
with an intent to rescue the prisoner, and informed the jury that, if this 
was the fact, all the parties present concurring in the design and encour- 
aging the attempt were guilty as much as if they had personally struck 
the blows, and the jury was directed, if the defendant was thus concerned, 
to find him guilty. 

The defendant’s counsel then requested the judge to repeat the (390) 
evidence to the jury; this the judge declined to do, but informed 
the counsel that he was at liberty, then, if he wished it, to argue the 
case to the jury. 

The counsel then prayed the judge to instruct the jury that if they 
believed the testimony of the defendant’s witnesses as to the defendant’s 
declaration, before stated, they should acquit the defendant. The court 
refused to give such instruction. 

The defendant was convicted. Witnesses were then examined by the 
defendant’s counsel, as to the defendant’s previous conduct, in mitigation 
of the punishment. The court intimated an opinion afterwards, when 
judgment was about to be prayed, that the offense required to be pun- 
ished by imprisonment, and the defendant’s counsel then moved for a new 
trial; first, because the judge refused to repeat the testimony to the 
jury, and, second, because the judge refused to give the instructions 
prayed for by the defendant’s counsel. 

A new trial having been refused, and judgment pronounced, the de- 
fendant appealed. 

The case was submitted by the Attorney-General without argument. 
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Tayior, C. J., The exceptions taken to the judgment in this case 
are that the judge who tried it was applied to by the defendant’s counsel 
to repeat to the jury the evidence before they retired, and, secondly, that 
the judge refused to instruct the jury that if they believed the testimony 
of the defendant’s witnesses they ought to acquit the defendant. It can- 
not be traced or ascertained on the first point that any rule of the com- 
mon law exists that makes it imperative on a judge to repeat the evi- 
dence to the jury. He is placed on the bench to the end that he may 
preside over the order and solemnity of trials, maintain the authority of 
the laws, and administer them upon all applications which are solely 
confined to his jurisdiction. If on the trial of a cause the witnesses 

are numerous, the evidence complicated, and the main question 
(391) or principal issue obscured by various and conflicting testimony, 

he may, in his discretion, sum up the whole to the jury, that 
they may apply it properly and have their attention directed to the 
essential points in controversy. No judge would ever refuse to impart 
such assistance, when it is requested by a jury, nor would he withhold 
it in any case wherein the nature of the evidence or the conduct of the 
cause led him to believe that his aid would enable them to discharge their 
constitutional functions with more correctness or facility. But it must 
of necessity depend on the circumstances of each case whether the judge 
believes that his aid would be of any efficacy; whether the case be not 
so plain and intelligible as to render his interference unnecessary, or the 
evidence so equally balanced as to make it unsafe. All these considera- 
tions the law has wisely confided to the sound discretion of the judge; 
and it affords a singular testimony in favor of our free institutions that 
the reluctance of judicial interposition should be made a subject of com- 
plaint, when in other countries, where the same system of law prevails, 
the invasion of the rights of juries has been an abundant source of public 
evil. The common law is not altered in this respect by the act of 1796, 
ch. 52, which professes only to prescribe the manner in which a judge 
shall charge the jury when he thinks fit to deliver a charge, not to make 
it his duty to deliver one if he deem it unnecessary. “It shall not be 
lawful for any judge, in delivering a charge to the petit jury, to give 
an opinion whether any fact is fully or sufficiently proved, such matter 
being the true office and proper province of the jury; but it is hereby 
declared to be the duty of the judge in such cases to state in a full and 
correct manner the facts given in evidence, and to declare and explain 
the law arising therefrom.” No implication can arise from this law 

that he must charge the jury; but if he does charge them, he must 
(392) do it according to the rule there laid down. On any question of law 

which may arise during the trial, either party has an undoubted 
right to demand the opinion of the court, for this is essential to the 
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proper administration of justice. In this case the court gave an opinion 
on the law by refusing to give the instruction prayed for by the defend- 
ant’s counsel. It was distinctly decided by the court that the defendant | 
was guilty in point of law, upon the supposition of the jury’s believing | 
the witnesses for the State, although they should also believe the defend- 
ant’s witnesses. And, upon looking into the case, it seems impossible 
to doubt as to the correctness of this opinion; for the defendant’s wit- 
nesses testified that when the officer was set upon, and the scuffle 
going on to rescue the party in custody, the defendant retired from the 
crowd and said: “Boys, you had better take care what you are about; 
[ will have nothing to do with it.” The defendant had previously told 
the officer, in a threatening and intimidating manner, that the prisoner 
whom he had in custody should not go to jail if money or security would 
save him. He afterwards repeated that the prisoner should not go to 
jail at all, and immediately several of the party set upon the officer and 
attempted a rescue, in the course of which the officer was assaulted and 
beaten. If the jury believed that the defendant was an aider and 
abetter in the commencement, he did not cease to be a cotrespasser 
because he was unwilling to go all lengths with his party. 

The judgment must. be 

Per Curiam. Affirmed. | 


Cited: 8S. v. Lipsey, 14 N. C., 489, 495; S. v. Langford, 44 N. C., 
444; Boykin v. Perry, 49 N. C., 327; Holly v. Holly, 94 N. C., 100; 
S. v. Boyle, 104 N. C., 820. 








(393) 
STATE v. CANDLER. 


1. A witness who has been convicted of forgery in Tennessee is incompetent 
in the courts of North Carolina. 


2. A witness who, some years before, was much in the habit of receiving and 
paying away notes of a particular bank, and was an attentive observer 
of such notes, is competent to prove the genuineness or forgery of a note 
on that bank, although he may never have seen the president and cashier 
write, and has never received any letters from them. 


InpictmEnT for forgery, in the following words: 

“The jurors for the State, upon their oath, present that Zachariah 
Candler and Elias Jones, both of the county of Buncombe, being evil 
disposed persons, and designing feloniously to cheat and defraud some 
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person to the jurors unknown, on the Ist day of April, in the year of 
our Lord 1823, with force and arms, in the county of Buncombe afore- 
said, feloniously did falsely make, forge, and counterfeit, and cause and 
procure to be falsely made, forged, and counterfeited, and willingly aid 
and assist in the false making, forging, and counterfeiting a certain 
note commonly called a bank note, which said false, forged, and coun- 
terfeited bank note is as follows, that is to say: [Here follows a copy 
of the note, purporting to be a note of the Farmers Bank of Virginia 
for $10], with intention to defraud some person to the jurors unknown, 
contrary to the statute in that case made and provided, and against the 
peace and dignity of the State.” 

The second count was similar to the first, except that it charged an in- 
tention to defraud the president, directors, and company of the Farmers 
Bank of Virginia. 

On the trial, before Badger, J., at Buncomse, it was proved on the part 
of the State that the note in question was found in defendant’s posses- 
sion, together with paper and other materials suitable for the fabrication 
of bank notes. 

The State then called on a witness Smith to prove the note a forgery. 
He swore that for ten years he had been acting as a merchant in the 
town of Asheville; that during that period, and particularly during the 
first six years of it, he had received and passed away a large number of 

bills of the Farmers Bank of Virginia, as well as on the other 
(394) banks of that State and this; that during that time more than 

$5,000 in bills on the Virginia banks had passed through his 
hands, but the particular proportion of the Farmers Bank he could not 
ascertain; it had, however, been considerable, and the greater part of 
the notes had been received and passed by him as genuine more than 
four years ago, and not one had ever been returned as counterfeit; that 
he had been an attentive observer of bank notes in general, and especially 
those of the Farmers Bank; that he had never, to his knowledge, been 
imposed on by a counterfeit; that he considered himself a competent 
judge of the notes of the bank in question, and if the notes which he had 
received and passed were genuine this note was counterfeit. This evi- 
dence was objected to, but the court received it. 

Garth, an accomplice in the felony, was then called to the prove the 
fact of forgery. He was objected to on the ground that he had been 
convicted of forgery in the State of Tennessee; and in support of the 
objection a duly authenticated transcript of a record from Tennessee 
was produced, showing that one Barkley had been indicted, tried, con- 
victed, and received sentence for forgery. The identity of Garth, the 
witness, and Barkley, the convict, was fully proved; and it was also 
shown that Garth had actually been whipped, placed in the pillory, and 
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suffered the other punishement directed in the judgment. The court held 
that the objection went to the credit of Garth, and not to his competency, 
and he was sworn. 

The defendant was found guilty. The admission of the testimony of 
Smith and Garth formed the ground of a motion for a new ye which, 
having been refused, defendant appealed. 


Gaston for defendant. 
Attorney-General contra. 


Taytor, C. J. That rule of common law which renders a (397) 
person incompetent to give evidence in a court of justice who has 
been convicted of an infamous offense is not the consequence of an arti- 
ficial system, or a state of society peculiar to certain communities, but 
is founded in the constitution and nature of human associations gener- 
ally, and is dictated by the necessity, universally felt, of maintaining the 
purity of the institutions through which justice is administered. A 
man who stands convicted of falsehood by a tribunal having competent 
jurisdiction of the offense is deprived of the common presumption, raised 
by law in favor of witnesses, that they will tell the truth; he can no 
longer be confided in when he deposes to facts and circumstances affect- 
ing the rights of others, and therefore the law, that the stream of justice 
may not be polluted, will not suffer such a witness to be heard. The 
objection attaches to his state or condition, which, whenever it is neces- 
sary to be considered in relation to its influence on the security of others, 
may be taken with propriety, if no technical rules interpose to prevent 
it; for the subject itself is of a moral nature, independent of the con- 
ventions of men; and as truth and justice are not confined by geographi- 
cal limits, but are coextensive with the concerns and relations of civilized 
communities, the crime which, in reason, renders a witness incompetent 
in one country must do so in all. The principle of the exclusion is uni- 
versal, and ought to be binding everywhere, though it may have peculiar 
modifications stamped upon it, according to the usages and manners of 
different nations. In some shape or other witnesses have been deemed 
incompetent on a conviction of certain crimes in every civilized state, a 
coincidence of sentiment and practice which can only be ascribed to a 
correct. influence from a principle of natural justice. In the civil law 
a great degree of strictness prevailed with respect to the competency of 
witnesses. Its rules excluded many persons for objections which, in our 
law, are confined to the credibility. They rejected not only all 
persons who were rendered infamous by any condemnation, but (398) 
also those in whom there was a suspicion of the state of good 
fame, by order for his apprehension. They would not even allow fathers, 
mothers, or children to give evidence against each other. 1 Pothier, 519. 
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They even rejected persons of particular occupations and whole tribes 
of people. Calvinus; 1 Atkyns, 37. But the strictness of the rule of 
that law was relaxed according to the necessity of the case; and its 
extreme rigor rendering it, in some cases, insufficient to the detection 
and punishment of crimes, the courts were compelled to prefer practical 
expedience to the vain attempt at theoretic perfection. Thus we find 
that a modern writer on the imperial criminal law, as practiced in 
Saxony, states that even incompetent witnesses are sometimes admitted, 
if the truth cannot be got at, and this particularly in facts and crimes 
which are of difficult proof. Gail Lib., 2. The superiority of our law 
consists in its laying down the rule, with its proper exceptions and limi- 
tations, and leaving nothing to the discretion of the courts. A concur- 
rence between the two systems on general principles is thus shown; but 
it results from it that it would be embarrassing to decide on the compe- 
tency of a witness who had been declared disqualified in a State where 
the civil law prevails. Wherever the common law forms the basis of 
the jurisprudence of a State, and a witness is disqualified either by that 
or by statute, of which proper evidence is exhibited to a court here, I 
can see no reason wherefore the witness shall not be excluded. It is 
admitted fully that wherever the elementary writers on evidence dis- 
course on the necessity of producing the record of conviction in order to 
exclude a witness, they mean a record of some court within the kingdom, 
of the existence of which the court is to decide on the plea of nul tiel 
record; such a record, in other words, as the court might order to be 

brought before them by a certiorari. Conviction in another coun- 
(399) try was not contemplated, because evidence of such conviction is 

not a record; it is only prima facie evidence of the fact, and must 
be judged of by the jury, in which case the competency of the witness is 
not questioned. Since the union between England and Ireland, an Irish 
judgment is a record; yet not being returnable into the King’s Bench, 
and only provable by an examined copy, on oath, the truth of the evi- 
dence must be tried by the jury and not by the court. 5 East, 473. Con- 
sidering the subject in reference to technical rules, I should believe that 
an English court of justice would either not notice a conviction in an- 
other country or leave it to the jury as an objection to the credibility of 
the witness. But the Constitution of the United States and the act of 
Congress made in pursuance thereof have changed the law in this respect, 
and furnished satisfactory ground for the exclusion of this witness. The 
act of Congress of 1790, ch. 11, declares “that the records and judicial 
proceedings, authenticated in the manner prescribed, shall have such 
faith and credit given them in every court within the United States 
as they have by law or usage in the courts of the States from whence the 
said records are or shall be taken.” The faith and credit which would 
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be given to this record in the State of Tennessee must also be given to it 
in this State; and, being exhibited here, it shows that Garth has been 
convicted of a crime which, acccording to the laws of both States, render 
him an incompetent witness. When the act of Congress made it a 
record, and prescribed the manner in which it should be authenticated, it 
is equivalent to a record proved by inspection of a court of its own 
record, or an exemplification in any other court of the State where the 
judgment was pronounced. If this question were doubtful to me, I should 
be led to the same conclusion by reflecting upon the many evil, incon- 
convenient and unjust consequences of an opposite one, always bearing 
in mind the rule laid down by Vaughan, 74: “When the law is known 
and clear, the judge must determine as the law is, without regard to 
the inequitableness or inconvenience. These defects, if they 
happen, can only be remedied by parliament.” That a witness (400) 
who, if he were offered in Tennessee to charge another with a 
dollar, should be rejected there, and be admitted here to affect life and 
character; that he should be received here in the State courts and re- 
jected in the Federal courts; and that in a country where so many 
motives impel the citizens to explore new regions they may be followed 
and judicially destroyed by persons upon whom the law of their native 
State has set a note of infamy, are effects of so mischievous a character 
as to be averted, if legally possible. 

On the other question relative to the admissibility of Smith, my opin- 
ion coincides with that of the judge who tried the cause. It appears to 
me that the witness’s knowledge of the handwriting, acquired in the 
way he describes, is as much to be relied upon as if derived from a corre- 
spondence, and approaches nearly to that obtained from having seen the 
party write. It is scarcely possible, in the nature of things, that if any 
of the notes received by the witness throughout so long a period had been 
counterfeit they should not have been returned. Their not returning 
shows their genuineness. 


Henpverson, J. After much agitation and diversity of opinion in our 
courts of justice, it is now, I believe, the settled law, as understood both 
in the Supreme Court of the United States and of this State, that by 
virtue of the first section of the fourth article of the Constitution of the 
United States the judicial proceedings of one State are conclusive evi- 
dence of the facts which they affirm, when offered as evidence in other 
States, and when authenticated in the manner prescribed by the Con- 
gress of the United States the court, and not the jury, is the trier of 
the fact when the issue is directly upon them. When the issue is not 
directly upon them, they, like our own judicial proceedings, go to the 
jury. The issue in this case being directly upon the affirmation of 
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(401) the record (the moral depravity of the witness), goes to the court 

and the record directly establishing that fact, which by our law 
renders him incompetent, he should have been rejected. In doing this 
we are not enforcing the penal laws of other States, nor the penal laws 
of our own State, for this is inflicting no punishment on the witness; but 
are simply carrying our own laws into execution, which declare that 
persons who have been guilty of the crimen falsi are entirely unworthy of 
belief; and we take as evidence of such fact the judicial proceedings of 
our sister State, which the Constitution of the United States declares 
shall have full faith and credit in each State. If the exclusion of men 
convicted of such acts from giving evidence were a punishment, then he 
ought to have been received, for truly he has not offended against the 
laws of this State, and we have, therefore, no right to punish him. But 
it is a duty which we owe to those who are to be affected by the judg- 
ments of our courts that the courts should be kept clear of such depravity, 
and that no proceedings should be founded upon it. It is asked, What if 
the Governor, or proper authority of Tennessee, should have pardoned 
him? That question has not arisen in this case; but as we trust to the 
judicial proceedings of Tennessee to fix the fact of his guilt, perhaps we 
should also trust to the proper authority in doing it away for some 
proper cause; for that there was a proper cause is a legal presumption 
which cannot be controverted either here or there. It is further said 
that no such precedent can be found in the English decisions. It is 
admitted, for they do not give full faith and credit to the proceedings of 
any courts but those of their own country; both the laws and proceedings 
of other countries are tried as facts by the jury. The question, therefore, 
cannot be brought before the court; and even if the witness should admit 
his guilt in England, or his conviction in a foreign country, the admis- 
sion is not conclusive evidence of the facts. It does not import verity; 

it may be false, and the court cannot try it. The testimony must, 
(402) therefore, go to the jury, who will appreciate it as they think 

proper. The fallacy of the opposite reasoning, I think, is that it 
is supposed that it is the conviction which qualifies, whereas it is the 
crime. The conviction establishes the fact of criminality in such a 
manner that it cannot be controverted; and if it cannot be controverted 
the witness is not to be heard. And a conviction being the only method 
by which the fact of criminality can be so fixed that it cannot be denied, 
and facts which cannot be controverted being at once submitted to the 
court in order that the legal inferences may be drawn (for why send a 
fact which the law will not permit to be controverted to triers of facts, 
who will be bound to return it in the same state to the court, entirely 
unchanged ?), this, I say, has given rise to the opinion that it is the con- 
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viction which disqualifies a witness, whereas it only incontrovertibly 
establishes the fact of criminality, and it is the criminality which 
excludes him. For these reasons I think there should be a new trial. 


Hatt, J., differed from his brethren on one point in the case, and 
delivered his opinion as follows: 

I confess I entertain doubts in this case, but I am rather inclined to 

the opinion that the court was right in not rejecting the witness (Garth) 
as incompetent. I think that in England convictions only within the 
kingdom exclude witnesses. It is so with respect to convictions or attain- 
ders for treason, and there seem to be no discrimination in that respect. 
Here, I think, too, that conviction within the State only can exclude 
testimony, although since the adoption of the Federal Constitution we 
give faith and credit to the records of our sister States. Do we allow to 
them the effect contended for? If convictions within the State only 
disqualified before that time, will that clause in the Constitution which 
gives full faith to the record of each State alter our municipal 
law as to the rule of receiving or rejecting witnesses? If it was (403) 
a rule before not to reject them, when not convicted in the State, 
‘shall we now reject them? A conviction may not disqualify a witness in 
the State where it takes place, and the laws of which have been violated, 
but may disqualify him in another, the laws of which have not been 
violated. A pardon may be obtained in the State where the conviction 
takes place, but it cannot be granted in another, because the laws have 
not there been violated. 

I regret that I have not the cases of Commonwealth v. Greene, 17 
Mass., 515, and Clark v. Hall, 2 Har. & McHen., 378, of which notice is 
taken in Norris’s Peake, 200. The Court in the first case was for 
receiving the testimony, in the other for rejecting it. The inclination of 
my mind is that the judge in this case was right in receiving the testi- 
mony. 

With respect to the competency of the witness Smith, no objection 
is raised either on the ground of interest or infamy, but on the ground 
of ignorance as to facts of which he was introduced to give evidence. 
The charge against the prisoner is of such a nature as that it cannot be 
proved by positive testimony, and it is argued that it can be established 
only by persons who are acquainted with the handwriting of the presi- 
dent and cashier by having seen them write, or by persons who have 
acquired acquaintance with their handwriting by having carried on a 
correspondence with them by receiving letters from them. If these were 
the only ways in which that knowledge could be acquired, the argument 
would be conclusive; but this does not appear to me to be the fact. A 
person who has been employed in a banking house where much of the 
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paper of any other bank had been received has an equal opportunity, if 
not better, of acquiring a knowledge of the signatures of the president 
and cashier of that bank. And the same thing may be said of a person 
through whose hands a great deal of the paper of any bank has 
(404) passsed, and who has been a strict observer of such paper, for 
there is no magic in the circumstance that such knowledge was 
acquired in a bank. If it is equally well acquired elsewhere it is equally 
good. It is the province of the court and jury to weigh all the evidence, 
and ascertain whether it comes from persons who possess that knowledge. 
[ think a person who receives and pays away hundreds of bank notes 
has as good an opportunity of judging of the signatures upon them as if 
he had received a few letters from the persons whose signatures they are. 
It is said these notes may be counterfeit ones; there is a bare possibility 
of that; there is much or moral certainty that the great bulk of them are 
genuine. The argument ab inconvenienti should not be overlooked, for 
in very many cases, if such testimony is rejected, the guilty will escape; 
for probably no person can be found who ean establish the charge in the 
way insisted on. However, if the law is so, it should be my duty to 
submit. But United States v. Holtsclaw, 3 N. C., 379, is an authority , 
in favor of my argument; and one, too, on which (when it is remembered 
by whom it was decided) I may repose with much safety. I think the 
judge did right in not rejecting this witness. 
Per Curtam. New trial. 





Cited: S. v. Cheek, 35 N. C., 120; In re Ebbs, 150 N. C., 47, 61. 





STATE v. WELSH. 


The title of a statute is no part thereof; when, therefore, the State on an 
indictment for forgery produced a certified copy of an act of South Caro- 
lina reciting the title of another act of that State, it was held that this 
evidence was not sufficient to establish the present existence of the act 
referred to; a certified copy of the act itself would be better. 


Tue defendant was indicted for attempting to pass to one William R. 
Smith a forged note of $100 on the bank of South Carolina with intent 
to defraud Smith, and knowing the same to be forged, and tried 

(405) before Badger, J., at Rurnerrorp. 
The indictment charged that the defendant, “being an evil dis- 
posed person and designing and intending feloniously to defraud one 
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William R. Smith, on the 1st day of October, in the year of our Lord 
1822, in the county of Buncombe aforesaid, did attempt to pass felo- 
niously and fraudulently to the said William R. Smith, as good and gen- 
uine, a false, forged, and counterfeited bank note purporting to be a 
good and genuine bank note of $100 on the Bank of- South Carolina, 
which false, forged, and counterfeited bank note is as follows, to wit: 
[Here follows the note] with intent, etc., he, the said William Welsh, 
then and there well knowing, etc.” 

On the trial before Badger, J., the attempt to pass the note, and 
defendant’s knowledge that it was not genuine, were satisfactorily 
proven. To show that there was such a bank as that mentioned in the 
indictment, the State offered in evidence a duly certified copy of an act 
of the Legislature of South Carolina, passed in 1802, entitled “An act to 
incorporate the State Bank,” and imposing certain restrictions on the 
directors, officers, and servants of banks in this State. The only part of 
this act material to this purpose was the first section, in these words: 
“Be it therefore enacted, That so much of the act passed on the 19th day 
of December, in the year of our Lord 1801, entitled ‘An act to incorpo- 
rate the South Carolina and State banks,’ as relates to the said State 
banks, be and the same is hereby repealed.” 

Two objections were taken to this evidence: First, that the law pro- 
duced was not the act of incorporation, but an act which referred to it; 
and, second, that the act referred to incorporates the South Carolina 
Bank, and not the Bank of South Carolina mentioned in the indictment. 

The judge received the evidence and left it to the jury to say upon that 
evidence whether there was such a bank as “the South Carolina 
Bank” mentioned in the act, and whether that is the same bank (406) 
with the Bank of South Carolina mentioned in the indictment. 

The jury found the defendant guilty; a new trial having been refused, 
the defendant appealed. 


Gaston for appellant. 
Attorney-General contra. 


Taytor, C. J. This is in indictment for attempting to pass as good 
and genuine a forged note of $100 on the Bank of South Carolina. In 
order to prove the existence of such a bank a certified copy of an 
act of the Legislature of South Carolina is introduced, which was (407) 
passed in the year 1802, and entitled “An act to incorporate the 
State Bank, and imposing certain restrictions on the directors, officers, 
and servants of banks in this State.” The first section of this act, the 
only part of it shown in evidence, repeals so much of the act passed 19 
December, 1801, entitled “An act to incorporate the South Carolina and 
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State Banks,” as relates to said State Bank. The objection taken to this 
evidence is that it is not a certified copy of the act of incorporation, but 
of another act referring to it. It must be acknowledged that a certified 
copy of one act is, as far as it goes, equal to a certified copy of another 
act, though it may not afford equal assurance of the fact. It is evidence 
of the same kind; and its sufficiency to establish the fact is to be judged 
of by the jury; in the same manner as the execution of a deed may be 
proved by one subscribing witness alone, although there are others to the 
deed who are not called. Accordingly, if the copy now offered recited 
the act of 1801, I should deem it unexceptionable, as coming from the 
same source with a copy of the first act, made on purpose to be certified. 
But here the title of the act of 1801 is alone recited, and it may be pre- 
sumed from hence that evidence of a higher degree, viz., the act itself, 
or a copy, is kept back; and then the legal presumption follows that if 
it were produced it would disprove the fact sought to be established. 
The fact in controversy here was whether, when the defendant attempted 
to pass the note, viz., 1 October, 1822, there was such a bank in existence 
as the Bank of South Carolina. The best evidence of that fact is a copy 
of the law enacting the bank, for that alone can show the duration of its 
charter; but the evidence offered is the recital of the title of such act. 
The title of an act is not part of the act. Barrington, 444; I Ld. Ray., 

72, and appears to me to be inferior evidence to the act itself. 
(408) On this ground I think there ought to be a new trial. 





Hatt, J., was of the same opinion. 


Henperson, J. To bring the offense within the act of 1819, under 
which the defendant is indicted, the State must prove not only that 
there once was, but that there was on the day the note in question bears 
date, such a bank as the note purports to be issued by, and that the 
note, if genuine, would be obligatory on said bank. These are ques- 
tions of fact; but the evidence by which they are to be proven must 
first be judged of by the court, to see that it is competent and relevant. 
A fact may be proven two ways: first, by proof direct; secondly, 
not by proving the fact in controversy, but by proving some other fact 
r from which such fact may be inferred. To give the utmost credit to 
the evidence in question, as to its direct effect, it only establishes, and 
that by way of recital and implication, that the Legislature of South 
Carolina, in the year 1800, passed an act incorporating the bank in 
question. But whether that act, by the terms of its limitation, con- 
tinued up to the time this note bears date, or expired before; whether 
this is the form of these notes; whether they act in this, or any other 
partieular, by a president, directors, and cashier, or by either of these 
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officers, or whether they have such, in no wise appears. They may 
act entirely in a different manner, and by different officers and organs; 
that they do act in making notes by a president and cashier is founded 
only in conjecture; because most banks have such officers and act by 
them, and use this form in making their notes. But conjecture is not 
the basis on which judicial proceedings rest. I say that these facts 
appear neither by direct proof nor by an inference warranted by law; 
and if so, the court should have put its hands upon it as irrelevant. 
I think it should also have been rejected because the very evidence 
itself shows upon its face that the party offering it has better 
evidence in his power or possession; for the production of a law (409) 
of an adjoining State, properly certified, is certainly within the 
power of the State; and the act produced by its recitals and refer- 
ences shows that there is such an act; in truth the contents of these 
very recitals and references, the State contends, prove the existence 
of the act in question. The act introduced is, therefore, secondary 
evidence as to such inferences, for it shows that, if the facts exist, the 
party has it in his power to produce the primary evidence showing 
their existence. This, therefore, is not a verdict contrary to the evi- 
dence, but a verdict without evidence. It is a mistake to say that 
judges may draw such inferences of fact as they think proper. They 
are bound by the law, and cannot make inferences which the law does 
not warrant any more than they can find against a legal presumption. 
They. can no more infer that A. knows a fact becamse B., a stranger, 
knows it, than they can infer that when A., with a knowledge of what 
he was about, puts a pistol charged with a proper portion of gunpowder 
and an ounce ball to the breast of B., that A. did not intend to kill 
B.; for the law presumes the intent by using a weapon proper to 
effect it. But in the ease first put, if A. is the wife of B., and the 
thing is of a family and domestic nature, and in the case last put, if 
the weapon is not of a deadly kind, and the question of intent is there- 
fore less doubtful, so that there is not a legal presumption one way 
or the other, the question of inferring knowledge in the one case and of 
intent in the other is left to the jury as within their legitimate powers, 
which shows that a jury has not the arbitrary power of drawing in 
ferences which the facts will not in law warrant. Whatever, there- 
fore, may be the facts, I am satisfied that the evidence did not in law 
warrant the jury in saying that there was, on the day the forged note 
bears date, such a bank as it purports to be issued by, and that the 
note, if genuine, was obligatory on such bank; and, therefore, the 
evidence should not have been submitted to them. 
Per Curtam. New trial. 
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(410) 
STATE v. LEWIS.—From Warren. 


1. When a record states that a court was held before the Hon. J. P. (who is 
one of the judges of the Superior Courts), without adding that he is one 
of the judges, it is sufficient. 

2. If, upon the second removal of a cause under the acts of 1821 and 1822, the 
clerk should transmit the same papers which had been sent to his office 
upon the first removal, and a prisoner should be tried and convicted 
thereon, it furnishes no ground to arrest the judgment. 

7 ne 

Inpictment for murder, originally found in Wake Superior Court, 
removed on affidavit of the defendant from Wake to Franklin, and 
again removed by defendant to Warren, under the acts of 1821 and 
and 1822. The record which was sent from Wake to Franklin com- 
menced as follows: 

“Be it remembered, that at a Superior Court of Law begun and held 
for the county of Wake at the courthouse in Raleigh on the first 
Monday after the fourth Monday in March, A. D. 1824: 

“Present, the Hon. John Paxton. 

“A bill of indictment was found, ete.” 

A regular certificate of the clerk, under the seal of the court, accom- 
panied this record to Franklin. When the cause was removed from 
Franklin to Warren, the clerk of Franklin transmitted to Warren 
papers certified under the seal of his court, as follows: “That the 
foregoing copy contains a full and correct transcript of records filed 
and had in the case therein stated.” The prisoner was tried and con- 
victed in Warren, and moved in arrest of judgment on two grounds: 
first, that the record and proceedings did not show that the indictment 
was taken before any court having cognizance thereof; and, second, 

that the Superior Court of Warren had no jurisdiction, there 

(411) being no transcript sent of the records of Franklin Superior 

Court. The motion in arrest was overruled, and sentence of 
death pronounced, from which there was an appeal to this Court; and 
now, it being understood that the prisoner was unable to employ 


counsel, 


Seawell and Ruffin volunteered to argue the points for him. 
Attorney-General for the State. 


Tayzor, C. J. The result of a careful examination of this record 
is a belief that neither of the objections taken by the counsel of the 
prisoner can be sustained in point of law. In the first place, the 

(413) record avers that a Superior Court of Law was begun and held 
for the county of Wake, at the courthouse in Raleigh, on the 
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day which we know to be that appointed by law; and it further stated 
that a bill of indictment was returned into open court by the grand 
jury, with the indorsement “A true bill.” Now, we know that by the 
public general law of the land a Superior Court cannot be held without 
the presence of one of the judges of those courts, and still less can a jury 
be constituted and a bill of indictment found by them. The record 
further states that at the same term the prisoners were brought to the 
bar, arraigned, and pleaded not guilty; that affidavits of two of them 
were made for the purpose of moving the case as to them to another 
county, and such removal was ordered by the court, and that the sheriff 
of Wake was ordered to deliver the bodies of these two to the sheriff of 
Franklin; all of which are acts and proceedings the existence of which 
cannot even be supposed without the presence of a judge of competent 
authority and jurisdiction. In addition to this, there is in- 
serted in that part of the record, where the presence of the judge (414) 
is usually noted, the name of a gentlemen whom we know to 

be a judge of the Superior Courts; and when it is thus certified by 
the clerk that he was present at a Superior Court where all these 
attributes and functions of a judge were manifest and exercised, we 
cannot suppose that any private individual of the same name was 
accidentally present, whose presence the clerk should deem it neces- 
sary to record, and distinguish from that of the numerous persons 
usually attending. As to the power of the sheriff to open and adjourn 
the court from day to day until a judge shall attend, or until the third 
day, that is not a court in the usual meaning of the word, for its only 
effect is to prevent a discontinuance of the process, and give day to it 
as if the court had been duly held. 1806, ch. 194, sec. 2. It possesses 
no authority or jurisdiction whatever; it has no judge, and without 
the aid of the act cited the clerk could not even enter the formal con- 
tinuances on the docket. On this objection, therefore, we feel con- 
vinced, beyond a personal or judicial doubt, that Wake Superior Court 
was held at the term by a gentleman who was then and is now one of 
the judges of the Superior Courts, and, consequently, that the indict- 
ment was taken before a court having cognizance. 

The other objection is the defect of jurisdiction in Warren Superior 
Court for want of a transcript of the records of Franklin Superior 
Court, the clerk of the latter certifying only that the transcript trans- 
mitted to Warren is the same transcript which was transmitted from 
Wake to Franklin. This objection is founded on the act of 1806, ch. 
693, sec. 12, which provides that when a cause is removed the judge 
is authorized to order a copy of the record of the said cause to be 
removed to some adjacent court for trial; and on the supplementary 
act passed the same year, which directs the clerk to transmit a trans- 
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eript of the record to the county to which the cause is removed. From 
both these clauses there can be no doubt the Legislature designed 

that the original record should remain in the court where the 
(415) cause originated; and on this head no alteration has been 

made by any of the subsequent acts on the subject. It must 
be determined by the certificate of the clerk of Franklin Superior Court 
whether he complied with this requisite of the act or not. The 
proceedings of Wake Superior Court are drawn out at full length and 
certified by the clerk of that court to be a correct transcript of the 
records of the case. This transcript was sent to Franklin Superior 
Court, received there, and entered upon the docket. When the case 
was removed to Warren Superior Court, the clerk of Franklin certi- 
fied “that the foregoing copy contains a full and correct transcript 
of records filed and had in the case therein stated.” “The foregoing 
copy” imports that there was an original from which it was made. 
As to part of the copy, the original must have consisted of the records 
sent from Wake, which, though a copy in itself, forms, in relation 
to the clerk of Franklin Superior Court, when he makes a copy from 
it to be sent to Warren, an original. “The foregoing copy” con- 
tains what? A full and correct transcript. Now “copy” and “trans- 
cript,” when applied to a writing, signify precisely the same thing; 
and, therefore, any presumption or implication that the clerk of 
Franklin by the terms “foregoing copy” meant the copy as sent to them 
by the clerk of Wake is entirely repelled ; for the amount of this certi- 
ficate is that the foregoing copy contains a copy. This will appear 
still clearer upon a further analysis of this certificate. Of what is 
the copy a transcript or a copy? “Of records filed and had in the 
case therein stated.” The “records filed” in the case were those sent 
from Wake; the “records had” were those transacted in the court of 
which he was an officer. How was it possible for him to certify that 
any record was filed in the clerk’s office at Wake? So that, red- 
dendo singula singulis, he sends a copy of what he has filed, viz., the 

papers received from Wake and a copy of what took place in 
(416) his own court. When the law has affixed a definite and well 

understood meaning to certain terms and phrases, it is an unsafe 
mode of reasoning to wander into other sciences in pursuit of other 
definitions which are sometimes equivocal and sometimes metaphor- 
ical. In a legal sense, copy signifies a transcript of an original 
writing, as a copy of a patent, of a chart, deed, ete., and to file a 
record is to depesit it among the archives of the court for the more 
safe keeping, or ready turning to the same; derived from filum, a 
thread or string on which writs or other exhibits in office were formerly 
filed. It seems, therefore, that the last objection is founded upon the 
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misapprehension of the clerk of Franklin’s certificate, who does not 
appear to me to certify that the transcript transmitted to Warren is 
the same which was transmitted from Wake to Franklin. It is, there- 
fore, the opinion of the court that the judgment be affirmed. 


Henperson, J. I cannot hope to add anything to the very excel- 
lent opinion delivered by the Chief Justice, and should be entirely 
silent on the subject were it not that, from the manner in which one 
of the objections very much pressed by the defendant’s counsel was 
disposed of, it might be thought that the objection, if founded on 
fact, would have prevailed. I mean the objection that upon the 
removal of the cause from Franklin to Warren the original transcript 
which was sent from Wake to Franklin, and not a copy of it, was sent 
upon the removal from Franklin to Warren. This inverts the order 
of proof and certainty, that which purports to be a copy may not. 
There may be many blunders or omissions in it after the most diligent 
search and corrections. Passing by its authenticity, we know that 
it is inferior to the original, and is only substituted as evidence when 
the original cannot from any cause be had. And its efficacy depends 
on its being a correct representation of the original. Its only weight 
is derived from that circumstance. It cannot be better or car- 
ried farther ; but as the original cannot be had, necessity compels (417) 
its acceptance. But in no case cam it be considered as superior 
to the original for any purpose. Public records, for their safety and 
preservation, are to be kept for those purposes at one place, and are 
not by law suffered to be carried about to suit the convenience of indi- 
viduals. Copies of them are therefore received as representing them. 
The State may, therefore, complain of the clerk of Franklin for vio- 
lating his duty; and so may this individual, if he has suffered any 
injury by it, and not without. For all the purposes for which this 
case was sent to Warren the original was equal, at least, to the copy. 
But it is said that the law is so written, and for the purpose for which 
it is so written it shall be observed. But I cannot shut my ear to the 
sound of my own voice and be regardless of the dictates of my own 
understanding. I was not placed where I am as a mere insensible 
organ. The laws, or, rather, the letter of the law, must go with a 
comment, and that comment shall be the will of the Legislature or 
lawmaking power, as I understand it from their words, not taken 
word by word and sentence by sentence, but all the words and senten- 
ces taken together. I cannot have a doubt—it appears to me impos- 
sible that one can be entertained—that that provision in the act requir- 
ing that a copy should be sent was for very different purposes than 
to sustain objections like the present. Could I see that the situa- 
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tion of the defendant could possibly be affected by using the original, 
I would pause before I would declare that even the original should 
not supply the place of a copy. But I am certain the direction was 
given for other purposes than can be applied to support this objection. 
[ must say the objection cannot be sustained. 


Haut, J., concurred. 
Per Curram. No error. 
Cited: 8S. v. Kimbrough, 13 N. C., 440; S. v. Seaborn, 15 N. C., 308; 


S. v. Martin, 24 N. C., 24; 8. v. King, 27 N. C., 205; Short v. 
Currie, 53 N. C., 45. 








(418) 
LATHAM v. BOWEN. 


There can be no appeal from an interlocutory decree making no final dis- 
position of the cause. 


Per Curtam. The decree in this case was interlocutory, making 
no final disposition of the cause, nor disposing of all the matters in 
controversy between the parties. The appeal was consequently pre- 
mature, and must be dismissed. 

Appeal dismissed. 








IN EQUITY 





PRICE, sy GuarpIANn, v. JOYNER.—From Martin. 


On the trial of an issue directed for the purpose of ascertaining whether an 
absolute deed was obtained by fraud or misrepresentation, the widow of 
the grantor named therein is a competent witness to prove that the deed 
was intended to be a mortgage, because whether the deed was absolute 
or a mortgage her right of dower was gone. 


Tus was a bill filed to set aside a conveyance absolute on its face, 
on the ground, that it had been fraudulently obtained by misrepresen- 
tation, and it was alleged that the intention and agreement on the 
part of the grantor was to execute a mortgage deed. 
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The answer, denying the allegations of the bill, insisted that it was 
the agreement of the parties that an absolute conveyance in fee simple 
should be made. 

In the court below an issue was directed to inquire into the alleged 
fraud; and on the trial the deposition of Nancy Price, the widow of 
the grantor in the deed, was offered in evidence by the complainants and 
objected to by defendant on the ground that she was entitled to dower 
in the premises. The objection was overruled, and the deposition read. 
The issue was found in favor of complainants; and the only question 
before this Court, on the appeal of the defendant, was on the ad- 
missibility of this deposition. (419) 


Hatt, J. There can be no objection to this deposition on the ground 
that the widow had any interest in the land, because, whether the deed 
was absolute or considered as a mortgage, her right of dower was 
gone. If it was considered as a mortgage, it would seem that she 
was swearing against her interest, because the personal property of her 
late husband was the fund out of which the money must be raised to 
pay the debt and redeem the land, whieh would consequently lessen 
the fund out of which the law makes provision for her. For these 
reasons I think a new trial of the issue should not be granted. 

The other judges being of this opinion, a new trial was refused. 

Per Curram. Affirmed. 








(420) 
IN EQUITY 





McGOWAN et AL. v. COLLINS. 


When, on a bill filed to settle partnership accounts, the matters in dispute 
were referred to arbitrators, who made a report that defendant was in 
debt to complainants, provided defendant was not liable to pay the 
amount claimed in an attachment against him for a debt due from the 
firm, and the court, on complainant’s motion, decreed in the alternative, 
pursuing the language of the report of the referees; it was held that the 
decree was as final as the court intended to make it, the parties being 
referred to the decision of another court for its final consummation, and 
that a bill of review would lie to reverse the decree. 


Tue bill, which was filed in April, 1820, set forth that McGowan and 
Owen Collins, copartners, entered into partnership with John Collins 
of Halifax, the defendant, in 1818, under the firm name of John Collins 
& Co.; that it carried on a profitable business for two years, and that 
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during the copartnership complainants furnished goods to a large 
amount; that the affairs of the firm became deranged by reason of debts 
against it to a large amount, and in order to make a just surrender of 
all the effects the company assigned to Timothy Ryan, Patrick Durkin, 
and George Irvine, in trust for the benefit of its creditors; that Ryan, 
Durkin, and Irvine pray to be made parties to this bill; that a dissolu- 
tion of the firm of John Collins & Co. took place, and that John Collins 
fraudulently carried off bonds, accounts, ete., of the partnership effects, 
and refused to account with the assignees, and prayed an account and 
decree for the sum due. 

At October Term, 1821, the cause was referréd to Andrew Joyner and 
Shirley Tisdale; and at April Term, 1822, the referees reported that the 
defendant had in his hands $1,293.03 due complainants, “provided John 
Collins is not liable under an attachment issued at the instance of 

Michael Sweetman against him, for payment of an action in 
(421) favor of the said Sweetman against McGowan & Collins for the 
” 

On 27 April, 1822, upon motion made to the court below by the com- 
plainant’s solicitor, and upon producing the report of the referees, it was 
“Ordered that the report be confirmed, and that John Collins pay to the 
complainants the sum of $1,293.03, provided that John Collins is not 
liable under an attachment issued at the instance of Michael Sweetman 
against him, as mentioned in the aforesaid report; and if he, being lia- 
ble, should pay to Sweetman the amount of the attachment, then he was 
to be discharged from the payment of $1,293.03 to complainants if 
Sweetman’s attachment amounted to that sum; and if it did not, then 
that John Collins should pay to the complainants the sum required to 
make up the $1,293.03,” and the clerk was ordered to tax complainant’s - 
costs against John Collins. 

At October Term, 1822, the cause was continued, and at April Term, 
1823, the complainants filed a petition for a rehearing, which, at October 
Term, 1824, was refused, and the petition was dismissed; whereupon 
complainants appealed to this Court. 

The reference was of all matters in controversy between McGowan & 
Collins and John Collins. 

The attachment of Sweetman was sued out in May Term, 1822. 


The Attorney-General, Seawell and Ruffin for complainants. 
Gaston and Hogg for defendant. 


(422) Hatt, J. I think the decree in this case is as final as the court 
intended to make it. The parties are referred to the decision of 
another court for its final consummation; and whether execution should 
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issue for one sum or another was made to depend upon that 
decision; and when the record from the court where the attach- (423) 
ment was depending (under which John Collins had been sum- 
moned as garnishee) should be produced, it would make no alteration in 
the decree, but merely enable the court to direct for what sum execution 
should issue. I, therefore, think a bill of review will lie to reverse the 
decree, and that the decree ought to be reversed and a decree entered for 
the complainants. ° 


Tayrtor, C. J., and Henperson, J., concurred. 
Per Curtam. Reversed. 








IN EQUITY 





STREATOR v. JONES.—From Wake. 


On a Dill, alleging that an absolute deed executed by complainant to defend- 
ant was executed in pursuance of a contract for the loan of money, and 
that the land was to be redeemable by the parol contract of the parties; 
the Court, without meaning to contravene the rule which forbids parol 
evidence to contradict, vary or add to the terms of a written agreement, 
will yet hear parol evidence to prove facts and circumstances dehors the 
deed, which go to show that the true contract of the parties could not 
have been for an absolute conveyance; such as that the money paid was 
not a fair price for the absolute purchase, that the vendor kept posses- 
sion, that an account was stated between the parties, wherein the money 
advanced was charged as a debt and interest thereon was stated, etc. 


Tue bill stated that in 1799 the defendant advanced to the complain- 
ant on loan the sum of $800; and that to secure the repayment thereof, 
with 25 per cent interest, on or before the expiration of that year, he 
executed to the defendant a deed in fee simple for divers tracts of land; 
that it was agreed between the parties that the lands should be redeem- 
able on repayment of the sum borrowed, with 25 per cent thereon, at 
the expiration of the then current year; that upon complain- 
ant’s urging upon Jones that some writing expressive of such (424) 
right of redemption should be subjoined to the deed, Jones said: 
“Here, take the money you want, and trust to my word”; that complain- 
ant did trust to his word and agreement aforesaid, and signed the deed, 
and continued in possession until he was evicted by defendant in 1801; 
that before the expiration of the year 1799 complainant informed Jones 
that he would not be able to comply with his contract at the stipulated 
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time, and prayed further indulgence, to which Jones, in reply, proposed 
that complainant should sign a book account stating the sum of $200 to 
be due for the rent of that year, and at the same time promising that if 
he would do so he might redeem in 1800 by the payment of the principal 
with 121% per cent, or in 1801 by the payment of the principal with 25 
per cent; and the complainant, being ignorant and in distress, signed 
the account. 

Some time in 1800 a payment of $100 was made for complainant to 
defendant by one Powell in part of the redemption of the land, and Jones 
then agreed that if within the first five weeks of 1801 the complainant 
would pay him the further sum of $600, and give bond and security for 
the balance, that he would release the land; or, if within that time he 
could not make such payment, that he would wait another year for the 
payment and during that year be content with lawful interest; that in 
the course of the five weeks mentioned above the complainant, by one 
Reading Jones, offered the defendant $500, and to pay the remaining 
$100 in one month, if he would surrender the deed; this Jones refused, 
but said he would see about it at court, which was to meet in a few days; 
and at the court Jones caused the deed to be recorded, and then told 
Reading Jones, who offered to pay the $600, that he need not trouble 
himself any more, for that the lands had been sold by him (the defend- 

ant) and that the complainant would never get them again. 
(425) Complainant then applied to Jones himself, offering to pay the 

$600 and to secure the remainder by bond with security, when 
Jones replied that he had sold the land, and offered the complainant a 
small pecuniary compensation for his equity of redemption; this was 
refused by complainant, and Jones then evicted him by means of a jury 
upon a complaint of forcible detainer. The lands were sold to one 
Martin Lane, who, it was charged, had full notice, and who paid no 
consideration. 

The bill prayed that the sum due, with interest thereon, might be 
ascertained under the direction of the court, and upon payment thereof 
that defendant should be decreed to reconvey the lands. 

The answer of Jones set up an absolute purchase of the lands, and 
denied that there was any agreement for redemption, and, admitting 
the fact that complainant remained in possession until 1801, alleged that 
his possession was that of a tenant only, under an agreement to pay a 
certain rent annually so long as he continued in possession. A promise 
to “resell” to complainant, made afterwards, was also admitted, but at 
what time was not stated. 

The defendant Martin Lane answered that he was a purchaser for 
valuable consideration, without notice of complainant’s claim. 
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There was much evidence in the case, and the facts shown by the depo- 
sitions, so far as is necessary to a correct understanding of the points 
decided, will be found in the opinion of the judges. 


Ruffin and Hogg for complainants. 
Gaston and Seawell for defendants. 


Hatt, J. The bill charges that the money received from the (431) 
defendant Jones was a loan and not the price of the land, and that 
the land was to be mortgaged as a security for the debt; that when com- 
plainant was about to execute the deed he expressed a wish that a clause 
of redemption should be inserted in it, but that the defendant objected, 
and said: “Here take the money you want and trust to my word,” and 
that the defendant refuses to either receive the money or reconvey the 
land. 

From this statement the justice of the case seems to be with the com- 
plainant, and relief ought to be granted, unless there is some rule of law 
founded in policy that forbids it. 

It is objected that the contract of the parties is evidenced by (432) 
the deed executed by the complainant to the defendant Jones and 
that parol evidence ought not to be received to contradict it; and 
that that principle was established in the decision of this Court which 
took place on the same point in July, 1810, Streator v. Jones, 5 N. C., 
449. With respect to that decision, I think my recollection serves me 
when I say that the decision of a majority of the Court was not as is laid 
down in that case. I know that the Court did strongly incline against 
the introduction of parol evidence to prove directly that the deed exe- 
cuted to Jones was a mortgage, but did not doubt but that circumsances 
might be given in evidence from which a jury might infer that the deed 
was considered by the parties as a mortgage and find a verdict accord- 
ingly; such as the value of the land at the time of the contract, the sum 
of money paid for it, the rent paid or agreed to be paid by complainant 
during the time he afterwards lived upon it. And J am supported in 
this from this further fact that, shortly after that decision was made, an 
issue was made up on this very point in the Superior Court of Wake 
County, where the cause was pending, and submitted to a jury. The 
question submitted was whether the deed was a mortgage or not. There 
was a mistrial. The question before that jury is the one now before 
this Court. It may further be observed that the same counsel appeared 
for the parties in both courts. 

With respect to the objection that parol evidence ought not to be 
received to contradict or control a written instrument, as a general prin- 
ciple or rule of law its correctness is admitted. It is also admitted that 
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when the parties undertake to embody their contract in writing, and 
really do so (unless there is fraud, etc., in the case), it cannot nor ought 
it to be disturbed by parol evidence. The question, then, here is, Was 
the contract of the complainant and the defendant Jones committed to 
writing, or was there any other contract made at the time than what the 
deed sets forth? I think there was; because the complainamt was 
(433) a needy man. The disproportion between the value of the land 
and the money received for it, the high rent which complainant 
agreed to give for it, and his remaining in possession so long as he did 
after the sale; before complainant signed the deed he wished a clause of 
redemption inserted; Jones said he had given full value for the land; 
complainant answered that he would not take three times that sum for it. 
After he signed the deed Jones told him if he would return the money, 
that was the $800 which he was about to give him, at the end of the year, 
together with $200 rent, that he might have the land again. This surely 
does not appear like a serious and bona fide purchase of the land by 
Jones. Had this money been paid at the end of the year by complainant 
it would have been paying Jones his principal and 25 per cent interest, 
which the bill states the contract to have been. At this rate the pur- 
chase money would have been swallowed up in the rent due in four years. 
And it must appear a little singular that $200 rent should be paid for 
land that was only worth $800. As to the value of the land, the testi- 
mony is contradictory. It appears from some of it that the land was 
worth, in 1799, 75 cents per acre; that in 1804 it was worth $1, 
without the improvements put on it by Lane, who purchased from Jones. 
From this testimony the land was worth 25 cents per acre more in 1804 
than it was in 1799, notwithstanding timbers had been taken from it by 
Streator while he lived on it, and by Lane, who lived on it afterwards up 
to that time. It appears from other testimony that the land in 1799 
was worth $2.50 per acre, and from other testimony $3 per acre. A 
mean valuation between the two extremes would be nearer thrice than 
twice the sum for which Jones says he purchased it. But it is asked, 
Why did the complainant execute the deed under these circumstances? 
And it is argued that, as he has done it, he must be bound by it. My an- 
swer, is, he was a needy mam. Jones was the lender and he was 
(434) the borrower; as Lord Mansfield observes, he was the slave of 
the lender. Doug., 672, note. Borrowers are oppressed men; 
and their necessities oblige them to submit to any terms. Ca. Temp. 
Talbot, 41. Under such circumstances it will not do to take shelter 
under the maxim, Volenti non fit injuria; they are not in pari delicto. 
1 Ves., 319. 
In Barnell v. Sabine, 1 Vernon, 268, which happened before the 
statute of frauds, etc., in England, the single question was mortgage or 
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no mortgage; and the court received evidence of the value of the land; 
that the purchase money was 9501., that the defendant was offered about 
the same time 1,400 /.; and to prove that such evidence was sufficient to 
make it a mortgage they cited two cases, Cole v. Martin and Beale v. 
Collins, neither of which cases I have been able to find. The chancellor 
dismissed the bill, not because he would not hear parol evidence, but 
because the evidence when heard did not convince him that the deed 
was originally a mortgage. In another case, since the statute of frauds, 
Ca. Temp. Talbot, Cottrell v. Purchase, the same question arose, whether 
a deed absolute on the face of it was intended by the parties to be a mort- 
gage, and in that case evidence was given as to the purchase money and 
as to the value of the land, which was deemed by the chancellor not 
sufficient proof that the deed had been originally considered by the par- 
ties as a mortgage; but he added: “Had complainant continued in pos- 
session any time after the execution of the deed, I should have been clear 
that it was a mortgage; but she was not, and her long acquiescence 
under the defendant’s possession is to me strong evidence that the deed 
was an absolute conveyance.” These cases are introduced, not for the 
purpose of showipg the final decrees of the chancellors, but to show that 
they permitted parol evidence to be given to prove that deeds absolute 
on the face of them were by the original contract considered by 

the parties to be mortgages. In the last mentioned case of (435) 
Cottrell v. Purchase the chancellor concluded by saying that they 

who took an absolute conveyance of an estate as a mortgage are guilty 
of a fraud; for which he cited Bacon’s Tracts, 37. In Pree. in Chancery, 
526, it is stated that when the lender having an absolute conveyance 
refused to execute a defeasance, Lord Nottingham decreed it against 
him on the fraud, after the statute of frauds. ; 

In that case the decree was made on the ground that he refused to 
enter into a written agreement to reconvey as the statute required, after 
having agreed to do so. In this case relief is prayed because the defend- 
ant refuses to reconvey after having by parol contract agreed to do so, 
the statute of frauds not having been in force at the time of the contract. 
Another ease in the same book, 526, was where an absolute conveyance 
was made for a sum of money, and the person to whom it was made, 
instead of entering and receiving the profits, demanded interest for his 
money and had it paid him. This was admitted as evidence to explain 
the nature of the conveyance. This decree was made on the same kind 
of evidence as that objected to in this case. The only doubt entertained 
by the judges in this and other cases of the like kind seemed to be 
whether the statute of frauds stood in the way or not; for Powell, in his 
treatise on Mortgages, 200, where the last mentioned case is also noticed, 
makes this remark: “In such cases the proof offered is not considered 
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a variation of the agreement, but explanatory only of what it was meant 
to have been; and the allowing of any other construction upon the stat- 
ute of frauds and perjuries would be to make it a guard and protection 
for fraud, instead of a security against it, which was the intention of it.” 
I have before stated that when this contract was made there was no 
statute of fraud and perjuries in force in this State. 
In consequence of this statute the English judges have rejected 
(436) parol evidence offered to control written contracts (unless they 
have been procured through fraud, ete.) because a parol contract 
is void under the statute, and it cannot be established in part by written 
and in part by parol evidence, more than if it all rested on parol evi- 
dence. As in Woolain v. Hearne, 7 Ves., 217, a bill was brought for a 
specific execution of an agreement for a lease at a less rent than was 
mentioned in the written agreement, and the variation was sought to be 
proved by parol evidence. The masier of the rolls said “that the statute 
had been too much broken upon by supposed equitable exceptions,” and 
that he would go no further in giving effect to parol evidence than he 
was forced to do by precedents. He dismissed the bill, but said that the 
evidence made out the complainant’s case. As coming nearer to this, 
however, notwithstanding the statute of frauds, I must notice Pember 
v. Matthews, which came before Lord Thurlow. A bill was brought by 
the original lessees of a leasehold estate against the assignees of the 
lease, for the specific performance of a parol undertaking to indemnify 
the complainants against all rents and covenants to be paid or kept on 
the lessee’s part towards the original lessor, and to execute a bond for 
securing such indemnity; the assignment had been by sale and auction, 
and the conditions of sale did not state the indemnity. It was objected 
that parol testimony was inadmissible on the ground that when the 
parties have entered into a written agreement no parol evidence can be 
admitted to increase or diminish such agreement. Lord Thurlow said, 
“The rule of law is right, but when the objection was originally made 
and promised by the other party to be rectified, it came among the string 
of cases, 1 Eq. Ca. Ab., 230-1, where it is considered a fraud upon the 
rule of law,” and ordered it to go to law upon an issue whether there 
was such a promise on the day of the execution of the assignment of the 
lease; and upon the trial the jury found there was such a promise, and 
complainant had a decree for a specific performance. If this 
(437) case was decided on the ground of fraud, I think the case before 
us is not altogether clear of it. 
I cannot think that Lord Irnham v. Childs, 1 Brown, 92, is an author- 
ity for the defendants. In that case it was agreed that the annuity 
should be redeemable; but the parties thought that if there was a clause 


of redemption inserted it would make it usurious, and for that reason 
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it was agreed that such a clause should not be inserted. Lord Thurlow 
said there was no fraud in that case, and refused to relieve the parties 
upon parol evidence; but said that if it had been intended to be inserted, 
and had been suppressed by fraud, he would not refuse to hear the evi- 
dence. 

It is observable in this case that the parties intended to evade the 
statute of usury. They were both in pari delicto. The same remark may 
be made as to the cases in Brown, 168; 1 Ves., 241. Cases are not want- 
ing on this subject in the United States. In Ross v. Merrell, 1 Wash., 
14, the bill was brought to redeem negroes conveyed to the defendant by 
ati absolute bill of sale; parol evidence was received to prove that it had 
been executed as a mortgage. The Court said they had the less difficulty 
in receiving it as the complainant had remained two years in possession 
of the negroes after the conveyance. And in Robertson v. Campbell, 
2 Call., 421, the complainant had conveyed by absolute bill of sale certain 
slaves to the defendant; parol evidence was received to prove that it was 
the intention of the parties that the slaves should be redeemable, and 
the Court, believing the evidence, decreed for the complainant. See, also, 
Sadler v. Greene, 14 Va., 101, and King v. Newman, 16 Va., 40, decided 
upon the same principle, notwithstanding, as I understand, the statute 
of frauds, ete., in force in that Commonwealth. 

In 1 Johnson Chancery, Boyd v. McLean, the plaintiff pur- (438) 
chased of Golden a tract of land, and borrowed of the defendant 
the money to pay for it, amd directed Colden to convey the land to 
the defendant as a security for the money, which was done by an abso- 
lute deed; the money was tendered and a bill filed praying a conveyance 
of the land; the defendant relied upon the statute of frauds. Chancellor 
Kent decided that it was a resulting trust excepted out of the statute of 
frauds, and that the fact whether the purchase was made with the plain- 
tiff’s money might be proved by parol evidence. 

In this ease the complainant did not procure a third person to convey 
the lands as a security to the defendant, but he conveyed them himself 
as a security for the debt. In both cases the lands were held as a security 
for the debts, but by deeds absolute on the face of them. If resulting 
trusts are excepted out of the statute, other trusts may be proved by 
parol evidence when unshackled by any statute. See, also, 1 Johnson 
Chan., 273; 2 ibid., 274, 405, 585, 630. In 1 Day’s Cases, 139, parol 
evidence was held admissible in equity to show that an absolute deed 
was intended as a mortgage. 2 Day, 137. See, also, note to Co. Lit., 
205a, note 96. ' 

I have said that the evidence in this case convinces me that the deed 
in question should be considered as a mortgage, because I think it was 
understood by the parties that the land was redeemable; and I have 
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come to this conclusion from the evidence given in the case. Although 
the evidence proving directly the declaration of Jones is not much to be 
relied upon, yet it is corroborative of other evidence as to the value of 
the land, the possession kept afterwards by Streator, and the rent 
charged, ete., as well as the needy situation of Streator. And I am also 
of opinion, from the authorities examined in this case, that it is proper 
the evidence should be received in reference to the deed from Streator 
to Jones. 
I will take another short view of the case, in regard to the objection 
that the evidence contradicts the deed. Let it, then be admitted 
(439) that Jones loaned, or agreed to loan, $800 at 25 per cent interest, 
or at any other per cent; that it was further agreed that Streator 
should convey to Jones his land in fee simple as a security for the debt; 
and it was further agreed that when Streator should replace the money 
with interest (provided he did it in twelve months) Jones should re- 
convey the land to Streator, and that such contract rests altogether on 
parol evidence, and that the statute of frauds, ete., was not in force, and 
that parol contracts are obligatory upon the parties; and let us suppose 
that in part execution of the contract the land is conveyed to Jones and 
the money advanced to Streator; can it be said that the deed embraces 
the whole contract? or can it be said that the deed contradicts that part 
of the contract which provided for redemption? It has never been 
considered that a defeasance and an absolute conveyance will not stand 
together. It seems to me that in such case the execution of the deed is a 
part execution only of the contract, and that the residue of the contract 
remains executory. And this I say without impugning what I have 
before admitted, namely, that a written contract shall be obligatory, 
when it appears that it was the intention of the parties to commit the 
whole contract to writing, and there is no allegation of fraud, ete. 


Hxenperson, J. It is unquestionable that written evidence is more 
certain than mere oral testimony, or, as it is commonly called, parol 
evidence. Hence follows the rule, which seems to be very generally ad- 
mitted, that what is written shall not be contradicted, controlled, en- 
larged or explained by mere parol, unless it is shown that it is so written 
through fraud or by accident; which latter term embraces mistakes, 
surprise, or the like. There equity relieves upon a principle of equitable 
jurisdiction, not upon the writing, but on a thing, to wit, the fraud or 
accident dehors the writing, as Lord Thurlow expresses it in Irnham v. 

Childs, 1 Brown, 92; for equity relieves in cases of fraud, acci- 

(440) dents, and trusts. But the fraud here meant is not the fraud in 

not observing the contract, but that fraud by which the writing 

is made to speak a language different from the agreement; otherwise, it 
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would afford a ground of relief in all cases, and to obtain relief in such 
eases such a case must be made in the bill and, of course, supported by 
the proofs. But the great difficulty is to ascertain what is here meant by 
the written agreement. Is it confined to those writings professing, as it 
were, to evidence the written agreement, or does it embrace writings 
made for other purposes, diverso intuitu, ex gratia to execute them, and 
if the latter, to such of them as contain direct expressions of the agree- 
ment; or where the parol agreement is so inconsistent with the written 
agreement that both cannot stand together, or where such contradiction 
is not absolutely repugnant to or inconsistent with the writing, but the 
contradiction only a probable inference. The authorities are somewhat 
contradictory on the subject, and I have not the vanity to believe that 
I can reconcile or explain them by any examination that I could make 
of them. Nor do I deem it necessary in this case. But where the writing 
is of this latter description, and the parol evidence is not absolutely con- 
tradictory and repugnant to the writing, but the contradiction only a 
probable inference from the writing, I think that facts and circumstances 
may be shown by parol. Whatever may be the law as to mere parol 
declarations is too well established, I think, by all the authorities, both 
ancient and modern, to be now questioned. They are collected by Mr. 
Buller in his note in Co. Lit., page 205a, note 96. They prove the correct- 
ness of his observation, that wherever a conveyance or an assignment 
of an estate is originally intended as a security for money, whether this 
intention appears from the deed itself or any other instrument, it is 
always considered as a mortgage, though there is an express agreement 
of the parties that it shall not be redeemable, or that the right of 

redemption shall be confined to a particular time, or to a partic- (441) 
ular discription of persons. He then observes (which is to the 

point in this case) that “In many of these cases the courts have found 
it necessary not only to apply their general principles, but to determine 
the fact whether the conveyance was intended as an absolute sale or only 
as a security for money. If the money paid by the grantee was not a 
fair price for the absolute purchase of the estate conveyed to him; if 
he was not let in to the immediate possession of the estate; if instead of 
receiving the rents for his own benefit he accounted for them with the 
grantor, and only retained the amount of the interest; if the expense of 
preparing the conveyance was borne by the grantor: each of these cir- 
cumstances has been considered by the courts as tending to prove that 
the conveyance was intended to be merely pignorititious.” The cases 
from which he draws his observations are there cited, and they fully 
support him; and this seems to me to be conformable to principle. 
That it was not to be redeemable is matter of inference, not only ex- 
pressed so in the deed, but inferred from it, on the presumption that if 
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there had been such an agreement the deed would not have been absolute. 
But this is not entirely inconsistent with the deed, but only a very 
strong probability, which it would be impossible to overturn by proof 
of inconsistent parol declarations; for they are liable to be misunder- 
stood, forgotten, or misrepresented by fraud or perjury, or set up, where 
there was nothing of the kind, and are incapable of disproof. But facts 
from which the inferences are to be drawn are not more liable to these 
objections than almost all human things. There are some acts which, 
if done with deliberation, such as the one mentioned by Lord Talbot in 
Cottrell v. Purchase, Cas. Temp. Talbot, 63, as settling an account 

wherein the money advanced is charged as a debt, and interest 
(442) stated. Now, it is possible that an absolute conveyance may be 

intended only as a mortgage or security for money; but it is im- 
possible that there can be an absolute purchase and yet the purchaser 
retain the price. They both cannot stand together; the possibility 
yields to the impossibility; the absolute conveyance to the mortgage; for 
an absolute conveyance and intended as a mortgage, it may be; but an 
absolute purchase and mortgage it cannot be. I wish it to be distinctly 
understood that I express no opinion on principles which I have not 
used to decide this case; for as to them I have not pushed the inquiry 
far enough to form an opinion on which I ean confidently rely. But 
this much I will observe, that in the old cases there was too much laxity 
permitted in the introduction of parol evidence to interfere with written 
contracts. Writing then was not so common as at present, and their 
very inheritances weré conveyed by mere words accompanied by livery 
of seisin, all which might be, and was very often, done without any 
writing at all. On the contrary, of late, since the statute of frauds, 
there has been too much strictness in excluding it, as we are apt to run 
into contrary extremes; and the legal notions of the lawyers of England 
have been insensibly affected by the operation of that statute, which 
places parol evidence in the background, and in many instances it has 
been said that independent of the statute parol evidence would be in the 
background, when in truth the notion of its inferiority was insensibly 
produced by the statute in the manner before mentioned; and it being 
of no moment how it was produced, provided it was so, the matter passed 
off without further examination. And even in this State, where we had 
no statute of frauds until very lately, the same effect has been, in a 
minor degree, produced; for we get our legal notions, or most of them, 
from English authorities, and principally from those written since the 
passage of the statute of frauds, and particularly as to the rules of evi- 
dence. This case was before the late Supreme Court in 1810, 5 N. C., 
449. I was a member of the Court and concurred with a majority that 
mere parol declarations should not be received to contradict the 
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deed. I did not doubt then, nor do I now, that facts might be (448) 
shown by parol from which it might be inferred that it was in- 
tended only as a security for money. In this opinion Judge Locke con- 
eurred. I have no distinct recollection of Judge Lowrie’s opinion. The 
Court was composed of Judges Taylor (the present Chief Justice), Hall, 
Locke, Lowrie, and myself. Judge Wright, I think, was absent. 

From my view of the case I do not deem it necessary to examine the 
ground taken by the gentleman who closed the argument, to wit, that 
although the parol declarations were not admissible to prove the 
transaction to be a mortgage, yet they were to prove it usurious. This 
was incomprehensible to me. I cannot, therefore, acquiesce in it, 
although I do not know that I can detect the fallacy of his very inge- 
nious argument. But I have too much experience of the extent of the 
powers of my own mind not to have perceived that the arguments, 
the fallacy of which I cannot detect, do not always lead to the truth; 
and when to my understanding they tend to establish something con- 
trary to what I have arrived at by a plain and simple argument, I 
conclude there is error in the argument, although I cannot point out 
where it lies. 

This transaction cannot be made a loan without making the convey- 
ance a mortgage; for if it was an absolute purchase, the lands passed 
to Jones and the money to Streator; there was no debt to forbear. The 
evidence must, therefore, be admitted to prove the mortgage; and if 
the evidence is admissible to prove it a mortgage to entitle the party 
to redeem, it appears to me to be admissible to prove the same fact 
for any purpose. If mortgage deeds were void, evidence to show it 
a mortgage would be admissible. But mortgage deeds are not void; 
only usurious mortgage deeds are void. Then as to the evidence, in 
which I do not take the parol declarations into consideration further 
than Jones admits them in his answer. The question then is, 
do the facts proven, taken in connection with Jones’ two answers, (444) 
show the conveyance to be intended as a security for money? 

I think they do. (1) As to the value, the witnesses differ from 
75 cents to $2.50 and $3. I am disposed to believe that the higher 
valuations are nearer right, first from the amount of the rent, as admit- 
ted by Jones; the estimate made of the injury done by Streator in two 
years, to wit, $400, and the estimate made of the injury done by 
Streator and Lane, $1,000; the amount for which Jones sold the land 
two years afterwards, to wit, $1,200; and the two years rent, to wit, 
$400, making in all $1,600. Now, it is impossible well to perceive 
how this estimate made by the witnesses Hunter and Sugg, could be 
correct, to wit, $975, and yet the land in so short a time, without any 
convulsions in nature, or any other particular cause, received an injury 
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of $1,000, particularly when the $975 estimate is supported only by 
two men, one of whom says that the land without the wood is worth 
nothing, and the other only 25 cents. With this estimate as to value, 
taken in connection with the rent, I am of opinion that the land was 
worth $2,600 or more. This disparity, together with amount of rent, 
and Streator’s retaining possession, with Jones’ answer to this bill, 
and another answer of his read on the hearing in another suit between 
Streator and himself, satisfy me that Streator never would have 
signed the deed unless it was understood, and formed part of the con- 
tract, that upon the repayment of the money he was to have the land 
again. Such total disregard of value, and the sacrifice consequent 
thereon, are contrary to the principles which almost invariably govern 
human actions, which, with the high rent and Streator’s retaining 
possession, countervail any inference which can be drawn from the 
absolute form of deed. And, in truth, I think that such inference is 
supported by Jones’ answer. He admits in it that an after-promise 

was made (but when, he cautiously conceals) that he would 
(445) resell, as he calls it. These resales, particularly when made 

immediately after the execution. of the title deeds, should be 
strictly scrutinized. They are most frequently mere shifts or devices 
to cloak the real nature of the transaction and evade the statute against 
usury. They form at least one link in the chain. But the object of 
the bargain was not to acquire the property, but to make a profit of 
money; not that a person may not use his money to his profit and its 
increase by buying and selling, but it must be a real sale and transfer 
of right which, from their very nature, is not to be presumed; for 
why should a person really and bona fide purchase the property and in 
a moment after, without any cause, and before that foible of our 
nature, proneness to change, could exert its influence, part with it again? 
It is said the motive was to make money. It is admitted, and was so 
understood before the contract was closed, and formed part of it; and 
it is true there may be upon principle a sale made under such circum- 
stances; but I have never known one, and they are so rare that I have 
never known a person who had. We have a full-drawn likeness of one 
in Jones’ second answer, and if they be as he has drawn them, I wish 
never to witness one. But with all the aid of able counsel, the features 
of usury and oppression could scarcely be concealed; and if he means 
the same thing in his answer to this bill by a resale, as he did in that 
—and it is quite fair so to presume, for I believe he was the same being 
in both—very little evidence, much less than that offered in this 
case, would be sufficient to show the transaction to be a security for 
money. only. 
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As to the other, defendant, Lane, my impression is that he stands in 
the same situation as Jones, but it is not so strong that at present I 
would decree against him. In his favor he has the express declaration 
of Streator that Jones had a right to sell, and that if he, Streator, did 
not pay that year he gave up. Notice that Streator set up claim is 
sufficient, and if he undertook to judge of its validity, he did 
so at his peril; and I rather think he should not protect himself (446) 
by an exposition of the contract (not a false statement of facts 
by Streator) which misled him, Lane, by a needy, necessitous man, 
and whose whole estate was under mortgage to the person whose vanity 
it flattered and whose pride it swelled. I say that I am not satisfied 
that he is protected by such means. He does not appear to be a 
bona fide purchaser; but at present I am not prepared to say that 
he stands in the place of Jones. Retain the bill also as to him for 
further directions. 


Taytor, C. J., dissentiente: From the case made by the bill, the 
allegations of which it is not necessary to repeat, the complainant can 
only be relieved by being allowed to show, by parol evidence, that the 
deed, though absolute on its face, was redeemable; or that the defendant 
agreed by parol to reconvey upon repayment of the gum borrowed. I 
have understood the rule to be settled, both at law and in equity, that 
parol evidence is not admissible to disannul and substantially vary a 
written agreement. Nearly a century ago it was said by Lord Hard- 
wicke that to add anything to an agreement in writing, by admitting 
parol evidence, is not only contrary to the statute of frauds and per- 
juries, but to the rule of the common law before the statute was in 
being. 2 Atk., 383. In the last branch of the proposition he was sup- 
ported by decisions made before the statute of frauds, 5 Coke, 25 b, 
3 Lev., 234, and by many since which have been cited in the argument, 
particularly that leading one of Meres v, Ansell, 3 Wils., 275. The 
same doctrine has been more recently stated and confirmed by another 
chancery judge of preéminent learning, Sir William Grant, whose 
words are: “By the rule of law, independent of the statute, parol 
evidence cannot be received to contradict a written agreement. To 
admit it for the purpose of proving that the written instrument does 
not contain the real agreement would be the same ee receiving 
it for every purpose. It was for the purpose of shutting out (447) 
that inquiry that the rule of law was adopted. Though the 
written instrument does not contain the terms, it must, in contemplation 
of law, be taken to contain the agreement, as furnishing better evidence 
than any parol can supply.” 7 Vesey, 219. These authorites, selected 
from the numerous decisions on this subject, seem conclusively to 
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establish the general rule that where there is a soleynn deed or agree- 
ment in writing no parol agreement can be set up to alter or vary, in 
any manner, the written contract. Nor can I discern any cireum- 
stance in the case made out by complainant to bring it within any of 
the exceptions to the general rule. Those exceptions are that extrinsic 
evidence is admissible to prevent fraud, to correct mistakes, or to 
protect against surprise oy accident. It is material to observe that 
neither fraud, mistakes, or accident are alleged in the bill; but an 
agreement, by the mutual consent of the parties, to leave out, or not 
annex to the deed, a defeasance or clause of redemption. It was said 
by the chancellor, in Lord Irnham v. Childs, 1 Bro. C. C., 92, that if 
the agreement had been varied by fraud, parol evidence would be ad- 
missible; that if the bill had stated that the clause was intended to 
be inserted, but it was suppressed by fraud, he could not refuse to 
hear evidence read to establish the rule of equity. As it was, the 
parties omitted a provision in a deed on the impression of its being 
illegal, and having trusted to each other’s honor, they must rely upon 
that, and cannot require the defect to be supplied by parol evidence. 
In Lord Portmore v. Morris, 2 Bro. C. C., 219, the evidence went to 
prove that it was part of the agreement for an annuity that it should 
be made redeemable; but such agreement for redemption making no 
part of the written contract, the master of the rolls observed “that if 
fraud had been imputed, the evidence might have been admitted, but 

that it was dangerous otherwise to depart from the deeds. It 
(448) might be the intention that the annuity should be redeemable, 

but he could only get at it by demolishing one of the foremost 
rules of law. He would, therefore, reject the evidence.” Hare v. 
Sherwood, 1 Vesey, Jr., 241, was decided on the same principle. From 
all the cases the principle may be inferred that is not sufficient merely 
that the evidence goes to establish fraud, or that it may be concluded 
from the circumstances of the case, such as inadequacy of price, the 
continuance of the vendor in possession, ete., but the bill must contain 
a distinct and positive imputation of it; otherwise, the defendant 
is surprised by the case set up by evidence which was not made by 
the bill. The court may add a trust or a clause to an absolute deed 
where the omission or suppression has been occasioned by fraud or 
misrepresentation; they will place the contract in the shape it would 
have assumed if no imposition had been practiced. But when the 
party seeking relief negatives the fraud by placing the omission to 
the account of an understanding and consent on both sides, I cannot 
perceive how relief can be given to him without admitting that a 
contract may rest partly in a solemn deed and partly in a parol promise, 
and that the latter shall be enforced to the overthrow of the former, 
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although fairly made. And it will be seen in those cases even where 
fraud was imputed, and the court cannot ‘reject parol evidence. to 
establish it, however cautious they are in giving effect to it, where the 
object of it is to set aside written instruments. In Hutchins v. Lee, 
1 Atk., 447, a bill was filed to set aside the assignment of a leasehold 
estate, upon a suggestion that the same was never intended as an 
absolute assignment, but was meant to be subject to a trust for the 
benefit of the complainant. The terms of the deed itself were much 
relied upon as furnishing evidence that it was not intended as an 
absolute assignment, and as tending to confirm the external evidence. 
Upon a view of all the authorities, I find the conclusion irresistible that 
parol evidence of the promise to reconvey ought to be rejected ; 

and I will next inquire whether it is proper to consider the (449) 
circumstances attending the transaction in order to arrive at 

the conclusion that the absolute deed was subject to a redemption or 
repurchase. It appears to me to be equally within the mischiefs which 
the rule of evidence intended to guard against to construe an absolute 
deed to be conditional, upon the proof of extrinsic circumstances, 
which are still established through the medium of parol evidence. The 
parol proof may still misrepresent or mistake the circumstances as 
much as if it were introduced directly to alter or disannual the deed; 
and it is the danger of impairing the force and effect of a written 
contract by inferior evidence that the law seeks to avoid. This case 
furnishes a remarkable illustration of the danger of resorting to circum- 
stances; for the testimony respecting the value of the land, a most im- 
portant fact in the decision of the question of mortgage or no mortgage, 
is absolutely irreconcilable. Nor have I found any cases on this 
branch of the question which either did not come within the excep- 
tion of fraud or mistake or where there was not some writing signed 
by the vendee at the time of the contract, admitting the true nature 
of the agreement, or some statement of accounts or calculations au- 
thorizing a clear reference to it. It is stated in a note of 2 Fonblanque, 
262, that parol evidence is admissible to show or explain the real 
intention and purpose of the parties, though the conveyance be absolute; 
and for this he cites Marwell v. Montacute, Pree. Ch., 526; Walker 
v. Walker, 2 Atk., 98, and Joynes v. Statham, 3 Atk., 338. The first 
case, as it is reported in 2 P. Wms. and 1 Strange, was a bill to enforce 
the specific performance of a parol promise made before marriage to 
execute a marriage settlement; there was a plea of the statute of 
frauds and perjuries, which, upon the circumstances of the case, was 
ordered to stand for an answer. But much reliance is placed by the 
chancellor upon the defendant’s having written a letter after 

the marriage acknowledging the promise. The ground of the (450) 
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decree subsequently made was that the promise was intended to be 
reduced into writing, but was prevented by fraud. In Walker v. 
Walker the defendant was allowed to read parol evidence to rebut the 
equity set up by the bill; the chancellor saying it was not properly 
evidence in support of an agreement, but a defense arising from the 
fraud and imposition of the plaintiff. In Joynes v. Statham the 
object of the bill was to carry an agreement into execution for the 
lease of a house signed by the defendant only, upon the face of which 
agreement the plaintiff was to pay a sum of 9/., and it was insisted 
by the defendant that it ought to have been inserted in the agreement 
that the tenant was to pay the rent clear of taxes, but that the plaintiff 
having written the agreement himself, had omitted this part of the 
contract. The evidence was admitted by the chancellor, who likened 
it to the case of a mortgagee bringing a bill to foreclose where no 
proviso for redemption was inserted, and the mortgagor was a marks- 
man, and of a mortgage by an absolute conveyance and defeasance, 
where the defeasance was omitted to be executed by the mortgage; in 
both which cases evidence of the omission by mistake should doubtless 
be received. The cases referred to in Harg. Co. Lit., 203, appear to 
me liable to the same observations. The two last cases are where the 
evidence was offered on the part of the defendant, and must be referred 
to the latitude allowed by courts of equity to parol evidence, where 
it is offered to resist an application for a specific performance, espe- 
cially where it discloses a ground of fraud. When the court is called 
upon to grant extraordinary relief, resting in its discretion, it will 
always refuse it if the justice of the case is on the side of the defendant. 

Whether parol proof be admissible on the part of the plaintiff, who 
seeks specific performance of an agreement in writing, and also wishes 

to vary it by parol proof is much considered in Woolman v. 
(451) Hearn, 7 Ves., 211, in which it was rejected, though if the parties 

had been reversed it would have been admissible. Higginson v. 
Colans, 15 Ves., 516, and Clinin v. Cooke, 1 Shoal & Lefroy, 39, are to 
same effect. Nor do I feel myself at liberty to put any construction 
upon the deed which shall give it a different character or effect from 
what it bears upon its face, in consideration of their contract entered 
into by the defendamt, of a similar character, which he considered as 
mortgages; for I understand it to be a well settled rule of law that in 
the construction of a deed, or agreement, the acts of the parties cannot 
be taken into consideration. 

The language of the deed is clear and unequivocal, and admits of but 
one exposition; nor can that be varied, because the parties have acted 
under it, or others of a like import, as if it were a mortgage. In 
Clifton v. Walmsley, 5 Term, 564, it was held that where the lessee 
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of a coal mine covenated to pay a certain share of all such sums of 
money as the coal should sell for at the pit’s mouth, he was not liable 
under that covenant to pay to the lessor any part of the money pro- 
duced by sale of the coal elsewhere than at the pit’s mouth, and that 
evidence of the lessee’s having accounted with the lessor, and paid him 
the share of money produced by the sale of coal elsewhere is not ad- 
missible to explain the intention of the parties. There are several 
cases to the same effect, both in law and equity, and the doctrine 
affords an additional safeguard to the authority and efficacy of deeds. 
Baynham v. Hospital, 3 Ves., 295; Eaton v. Lyons, 3 Ves., 290; 2 
New R., 452. ; 

Another ground taken by one of counsel for the complainant was that 
as the deed was founded on an usurious consideration it was void, and 
on that account ought to be set aside. Whatever weight there might be 
in this objection to the deed, if properly brought before the court, it is 
not necessary to decide, because I think it is to be seen that this mode of 
relief was not the one which the bill in its original structure 
sought for. The bill shows that the relief expected was to obtain (452) 
a reconveyance of the land upon the strength of the parol evi- 
dence. A reconveyance is the relief prayed for in the bill, whereas when 
instruments are absolutely set aside for fraud there ought not to be a 
reconveyamce. 2 Ves., Jr., 287. Nor is the bill framed with a double 
aspect, either to reconvey or set aside the cenveyance in the event of its 
being declared usurious. Another circumstance showing strongly that 
such was not the object of the bill is that the only terms upon which 
equity will decree an instrument founded upon an usurious consideration 
to be delivered up and canceled are the plaintiff’s paying to the 
defendant what is really due to him. The omission of such an offer 
in the bill is a ground of demurrer. 1 Fonb., 45. There is nothing 
on the face of the proceedings to apprise the defendant that the deed 
would be attacked on this objection; and the voluminous evidence 
taken in the cause, directed to the other points made by the bill and 
answer, shows the understanding of the parties. The best consideration 
I have been able to give this case has led me, individually, to the 
conclusion that the bill ought to be dismissed. 

Per Curtam. Affirmed. 


Cited: Smith v. Brown, post, 587; Poindexter v. McCannon, 16 
N. C., 376; Jackson v. Blount, 17 N. C., 557; McLaurin v. Wright, 
37 N. C., 97; Blackwell v. Overby, 41 N. C., 45; Kelly v. Bryan, tb., 
287: Watkins v. Williams, 123 N. C., 174; Porter v. White, 128 N. C., 
43; Sandlin v. Kearney, 154 N. C., 605. 
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